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THURSDAY,  OCTOBER  2,  1975 

U.S.  Senate, 
Subcommittee  ox  Reports, 
Accounting  and  Management, 
Committee  on  Government  Operations, 

Washington,  D.L. 

The  subcommittpo  met  at  10:05  a.m.,  pursuant  to  call,  in  I'oo"^  'J^02, 
Dirksen  Senate  Offi-^e  Bnilding,  Hon.  Lee  Metcalf  (chairman  of  the 
subcommittee),  presiding.  _ 

Present  •  Senators  Metcalf  and  U  eicker. 

Also  prt-en  :  Vic  Reinemer,  statf  director:  E.  Wmslow  Turner, 
ch^f  counsel:  Jeanne  A.  McN^ughton,  chief  clerk;  Lyle  Ryter,  mi- 
nority counsel :  John  B.  Chesson  III,  counsel. 

OPENING  STATEMENT  OE  SENATOR  METCALE 

Senator  Mftc  m.f.  The  subcommittee  will  be  in  order. 

ToC  wf  blgm  hearings  on  four  bills  relating  to  the  Comptroller 
General  and  the  General  Accounting  Office.  .  r^^,.,,.f  rr^llpv 

The  first  bill,  S.  2206,  shifts  the  power  to  appoint  the  (  f'l'^'f]^\ 
General,  and  his  deputy,  from  the  President  \-^:\\^'^^^^^^^^^^ 
House  and  t^  e  President  pro  tempore  of  the  Senate.  The  Comptioiiei 
Genera's  term  would  be  reduced  from  15  to  7  yeai^  ami  he  could  e 
removed  for  any  cause  by  a  siniple  resolution  "^  ,the  Congi..^^^  The 
obiective  of  this  bill  is  to  provide  the  Congress  with  full  contioi  o^el 
tli^  Geneml  Accounting  Office  and  the  policies  of  the  Comptroller 

^  The'second  bill.  S.  2208,  would  give  the  Comptroller  Genei-al  tlie 
authoritv  to  go  into  court  and  seek  declaratory  relief  when  ^-^  belie.es 
a  Federal  official  is  about  to  make  an  illegal  expenditure.  It  would 
give  him  subpena  power  over  records  of  contractors  ^n\otli^r  erso  s 
to  which  he  has  a  ri-ht  of  access  by  law  or  agreement.  It  ..ould  gne 
him  tb^authoritv  to  seek  a  court  order  against  a  Federal  clepaiiment 
or  agencv  which  refused  to  grant  him  access  to  records  ^^Imh  they 
are  required  to  do  under  existing  law.  And  it  would  also  direct  the 
Comptroller  General  to  make  a  selective  profit  study  with  respect  to 
Go"4rnmen^^^  contractors,  and  report  the  results  of  such  study  promptly 
to  the  Congress.  The  obiective  of  S.  2268  is  to  strengthen  the  discovery 
and  enforcement  powers  of  the  Comptroller  General. 

The  third  bill.  S.  2'^.52.  requires  the  GAO  to  make  an  aucbt  of  the 
Internal  Revenue  Service  and  the  Alcohol,  Tobacco  and  Firearms 
Bureau  of  the  Treasury  Department,  and  includes  authority  to  obtain 
certain  confidential  access  to  tax  returns  and  financial  records. 

(1) 


A  fourth  bill,  S.  2418,  would  also  authorize  an  annual  audit  of  the 
IRS,  as  well  as  a  similar  audit  of  the  Federal  Reserve  Board  and  its 
member  banks,  the  Comptroller  of  the  Currency  and  the  Office  of  Alien 
Property.  Special  access  to  books,  financial  records,  and  examination 
reports  is  included  as  part  of  this  bill. 

These  four  bills  will  become  part  of  the  record  immediately  follow- 
ing this  opening  statement.  All  of  these  bills  raise  basic  questions  as  to 
the  appropriate  role  and  scope  of  authority  of  the  General  Accounting 
Office  and  of  the  power  of  Congress  to  seek  the  enforcement  of  execu- 
tive functions  through  an  officer  of  its  own  choosing  and  under  its  own 
control. 

Since  i*-s  establishment  in  1921,  the  agency  has  had  a  split  person- 
ality :  variously  referred  to  as  an  "arm  of  the  Congress"  in  conducting 
an  'investigative  and  oversight  function,  and  as  an  "independent 
agency"  in  exercising  its  "executive-type"  authority  to  approve  or 
disapprove  Federal  payments  and  settle  accounts,  among  other  things. 

The  Comptroller  General  now  seeks  broader  powers  of  discovery 
through  subpena,  and  a  new  power — that  of  enforcement  of  his  de- 
cisions on  Federal  expenditures  through  court  action.  I  have  no  quarrel 
with  granting  him  these  powers  if  he  were  under  the  control  of  Con- 
gress, but  as  an  "independent  agency" — independent  of  the  executive 
and  independent  of  the  Congress— a  fourth  branch  of  the  Govern- 
ment— I  have  serious  concern. 

There  is  the  further  question  as  to  whether  the  Comptroller  Gen- 
eral— if  he  is  equipped  with  the  new  powers  he  is  seeking — needs  to 
have,  or  should  be  permitted  to  retain,  the  "executive-tvpe"  functions 
of  determining  accounts  provided  to  him  under  the  Budgeting  and 
Accounting  Act,  since  with  the  new  and  extraordinary  powers  of  dis- 
covery and  enforcement  he  would  have  sufficient  authority  to  challenge 
the  expenditure  decisions  made  by  the  executive. 

Then  there  is  the  ultimate  issue  of  whether  such  power  to  sue  dele- 
gated to  an  officer  of  the  Congress— which  the  Comptroller  Gen- 
eral would  certainly  be  if  he  were  appointed  by  the  Cou'^ress— would 
be  consistent  with  the  principle  of  separation  of  poAvers.  Certainly  we 
should  inquire  into  the  extent  to  which  the  "appropriations"  poAver, 
together  with  the  "necessary  and  proper"  clause  in  the  Constitution, 
would  provide  Congress  with  the  authority  to  call  into  accoimt  the 
unlawful  expenditure  of  Federal  funds,  and  the  right  to  exercise  this 
authority  through  a  special  officer  and  the  courts. 

Finally,  we  will  inquire  into  the  adequacy  of  the  GAO's  present 
investigatory  and  oversight  performance,  and  what  additional  areas 
of  oversio-ht  should  be  pursued.  The  bills  authorizing  audits  of  the 
IRS,  the  Federal  Reserve  Board,  the  Comptroller  of  the  Currency,  and 
other  agencies  go  to  this  issue.  There  may  be  other  executive  a.qrencies 
ripe  for  review.  There  may  be  a  real  need  for  stronger  subpena  au- 
thoritv  in  the  GAO. 

It  is  my  intention  to  hold  additional  hearings  where  critics  and 
supporters  of  the  GAO  will  have  the  opportunity  to  express  their 
views. 

And  I  want  to  hear  from  constitutional  experts  as  to  how  Con- 
gress mav  properlv  clothe  the  GAO  with  powers  to  represent  the 
Congress"  in  its  application  of  "checks  and  balances"  against  Presi- 
dential excess  and  unwarranted  power. 


The  principal  witness  today  is  the  man  we  have  been  talking  about— 
the  Comptroller  General,  the  Honorable  Elmer  B.  Staats.  Perhaps  he 
will  provide  some  answers  to  our  questions,  and  in  particular  alleviate 
some  of  the  fears  expressed  that  he  has  become  the  head  of  a  "fourth 
branch  of  government." 

[The  bills  referred  to  follow  :] 


94th  congress 

1st  Session 


S.  2206 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  29, 1975 

Mr.  Metcalf  introduced  tlic  following  bill ;  which  was  read  twice  and  referred 
to  the  Coniniittee  on  Government  Operations 


A  BILL 

To  provide  for  die  appointment  of  the  Comptroller  General  of 
the  United  States  by  the  Speaker  of  the  House  of  Repre- 
sentatives and  the  President  pro  tempore  of  the  Senate. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That,  effective  widi  respect  to  the  first  vacancy  occurring 

4  after  the  date  of  the  enactment  of  this  Act,  the  Comptroller 

5  General  of  the  United  States   (liertaftcr  in  this  Act  referred 

6  to  as  the  ''Comptroller  General")    and  the  Deputy  Comp- 

7  troller  General  of  the  United  States    (hereafter  in  this  Act 

8  referred  to  as  the  "Deputy  Comptroller  General")   shall  be 

9  appointed  by  the  Speaker  of  the  House  of  Representatives 
10  and  tlie  Pjesident  pro  tempore  of  the  Senate  after  considering 

II 


•) 


1  recommendations    from    the    Committees    on    Government 

2  Operations  of  the  House  of  Eepresentatives  and  the  Senate, 

3  without  regard  to  political  affiliation  and  solely  on  the  basis 

4  of  his  fitness  to  perform  his  duties. 

5  'Sec.  2.  (a)  The  terms  of  office  of  the  Comptroller  Gen- 

6  eral  and  the  Deputy  Comptroller  General  first  appointed 

7  pursuant  to  this  Act  sliall  expire  seven  years  after  the  day 

8  on  ^vhich  they  take  office,  and  the  term  of  office  of  each 

9  Comptroller  General  and  Dcput}-  Comptroller  General  sub- 

10  sequently  appointed  shall  expire  seven  years  after  the  expira- 

11  tion  of  the  preceding  term. 

12  (b)   Any  individual  appointed  as  Comptroller  General 

13  or  Deputy  Comptroller  General  pursuant  to  this  Act  to  fill 

14  a  vacancy  prior  to  the  expiration  of  a  term  shall  serve  only 

15  for  the  unexpired  portion  of  that  term.  An  individual  .serving 

16  as  Comptroller  General  or  Deputy  Comptroller  General  at 
IV  the  expiration  of  a  term  may  continue  to  serve  until  his  suc- 

18  cesser  is  appointed. 

19  Sec.  3.  An  individual  appointed  as  Comptroller  General 

20  or  Deputy  Comptroller  General  pursuant  to  this  Act  may  be 

21  removed  from  office  by  either  the  Senate  or  the  House  of 

22  Representatives  by  resolution. 


3 


1  Sec.  4.  An  individual  shall  not  be  eligible  for  reappoint- 

2  ment  to  the  office  of  Comptroller  General  or  Deputy  Comp- 

3  troller  General  if  he  has  served  as  the  Comptroller  General 

4  or  Deputy  Comptroller  General,  as  the  case  may  be,  for 

5  more  than  nine  years. 


94Tir  CONGRESS 
1st  Session' 


S.  2268 


IX  THE  8EXATE  OF  THE  EXITED  STATES 

ArousT  1  (lo.iiislalivo  day.  July  31),  1975 
Mr.  Metcalf  (for  liinisclf,  Mr.  Pr.i;.  v.  aiul  Mr.  Kibkoff)  intioduccd  the  fol- 
lowing bill;   whirli  wn^  read  twice'  ami  icdVired  to  the  Committee  on 
Government  Operations 


A  BILL 

To  revise  and  restate  certain  functions  and  duties  of  the  Comp- 
troller General  of  the  United  States,  and  for  other  purposes. 

1  Be  it  enacted  blJ  the  Senate  and  House  of  Eepresenta- 

2  tivcs  of  the  United  States  of  Anie)'ica  in  Congress  assembled. 

3  That  this  Act  may  l)e  cited  as  the  ''General  Accounting 

4  Office  Act  of  1975". 

5  TITLE  I-EXEOEvCEMEXT  OE  DECISIOXS  AXD 

6  SETTLEMEXTS 

7  Sec.  101.  The  Budget  and  Accounting  Act,  1921,  as 

8  amended  (31  II.S.C.  42  et  se(i.) ,  is  further  amended  hy  add- 

9  ing  at  the  end  thereof  the  following  new  sections: 

10  "Sec.  320.   (a)   The  authority  provided  hy  this  section 

11  shall  he  exercised  only  in  connection  witli  accounts  over 

II 


2 

1  which  the  Comptroller  General  has  settlement  authority  pur- 

2  siiant  to  section  74  of  title  31,  'United  States  Code,  and  shall 

3  be  construed  'as  creating-  a  procedural  remedy  in  aid  of  such 

4  authority,   and  not  an   enlargement  or  limitation  of  such 

5  authority. 

6  "(b)    Subject  to  subsection    (a),  whenever  the  Conip- 

7  troUer  General,  in  the  performance  of  any  of  his  functions 

8  authorized  by  law,  has  reasonable  cause  to  believe  that  any 

9  officer   or   employee   of   the   executive  branch   is   about  to 

10  expend,  obhgate,  or  authorize  the  expenditure  or  obligation 

11  of  public  funds  in  an  illegal  manner,  he  may  institute  a 

12  civil  action  in   the   United   States   District   Court   for   the 

13  District  of  Columl)ia  for  declaratory  relief.  If  the  Attorney 

14  General  is  in  disagreement  with  the  Comptroller  General, 

15  he  is  authorized  to  represent  the  defendant  official  in  such 

16  action.   Other  parties,   including   the   prospective  payee  or 

17  obligee,  who  shall  be  served  with  notice  or  process,  may 

18  intervene  or  be  impleaded  as  otherwise  provided  by  law, 

19  and  process  in  such  an  action  may  be  served  by  certified 

20  mail  beyond  the  territorial  limits  of  the  District  of  Columbia. 

21  "(c)    In  the  event   the  institution  of  suit  under  this 

22  section  serves  to  dela}'  a  payment  beyond  the  date  it  was 

23  due  and  owing  in  payment  for  goods  or  services  actually 

24  delivered  to  and  accepted  by  the  United  States,  then  such 

25  payment  when  made  by  the  agency  involved  shall  include 
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1  interest  thereon  at  the  intc  (»t'  G  I'cr  centum  per  annum  for 

2  the   time  it  has  l;cen  wiilihcld.   Otherwise,  no  court  shall 

3  have    jurisdiction    to    award    damages   against   the   United 

4  States,    its    officers,    or   agent-    a^    a    result   of   any   delay 

5  occasioned  by  reason  of  tlie  institution  of  suit  under  this 

6  section.". 

7  TITLE   II— EXFOr.CEMEXT   OF   ACCESS  TO   EEC- 

8  ORDS  OF  XOX-FEDEIJAL  PERSOXS  AXD  OH- 

9  GAXIZATIOXS 

10  Sec.  201.  To  assist  in  carrying  out  his  functions,  the 

11  Comptroller  General  may  sign  and  issue  suhpenas  requir- 

12  mg*  the  production  of  negotiated  contract  and  subcontract 

13  records  and  records  of  other  non-Federal  persons  or  organi- 

14  zations    to    which   ho   has   a    right   of   'access    by   law   or 

15  agreement. 

16'  Sec.  202.  In  case  of  disobedience  to  a  subpena  issued 

17  under  section  201,  the  Comptroller  General  ma}^  invoke  the 

18  aid  of  any  district  court  of  the  United  States  in  requiring  the 

19  production  of  the  records  involved.  Any  district  court  of  the 

20  United  States  ^vithin  whose  jurisdiction  the  contractor,  sub- 

21  contractor,  or  other  non-Federal  person  or  organization  is 

22  found  or  resides  or  in  which  the  contractor,  subcontractor, 

23  or  other  non-Federal  person  or  organization  transacts  busi- 

24  ncss  ma}^  in  case  of  contumacy  or  refusal  to  obc}-  a  subpena 

25  issued  by  the  Comptroller  General,  issue  an  order  requiring 
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1  the  contractor,  subcontractor,  or  other  non-Pederal  person 

2  or  organization  to  produce  the  records;  and  any  failure  to 

3  obey  such  order  of  the  court  shall  be  punished  by  the  court 

4  as  a  contempt  thereof. 

5  TITLE  III-ENFORCEMENT  OF  ACCESS  TO  REC- 

6  ORDS  OF  FEDERxVL  DEPARTMENTS  AND  ES- 

7  TABLISHMENTS 

8  Sec.  301.  Section  313  of  the  Budget  and  Accounting 

9  Act,  1921,  as  amended,  (31  U.S.C.  54) ,  is  further  amended 

10  by  adding  the  following  subsections : 

11  "(b)   If  any  information,  l)ooks,  documents,  papers,  or 
;L2    records  requested  Ity  tlic  Comptroller  General  from  any  de- 

13  partment  or  establishment  under  subsection  (a)  as  amended, 

14  or  any  other  authority,  have  not  been  made  available  to  the 

15  General  Accounting  Office  within  a  period  of  twenty  calen- 

16  dar  days  after  the  request  has  been  delivered  to  the  office 

17  of  the  head  of  the  department  or  establishment  involved,  the 

18  Comptroller  General  is  authorized  to  bring  an  action  in  the 

19  United  States  District  Court  of  the  District  of  Columbia 

20  against  the  head  of  the  department  or  establishment  con- 

21  cerned  to  compel  the  furnishing  of  such  material.  Actions 

22  under  this  subsection  shall  be  governed  by  the  rules  of  civil 

23  procedure  to  the  extent  consistent  with  the  provisions  of 

24  this  section.  The  Attorney  General  is  authorized  to  represent 

25  the  defendant  official  in  such  actions.". 
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1  TITLE  IV— PROFITS  STUDY 

2  Sec.  401.   (a)  With  respect  to  contractors  having  Gov- 

3  ernment    contracts,     inchiding     subcontracts,     aggregating 

4  $1,000,000  or  more  in  the  contractor's  most  recent  fiscal 

5  year,   the  Comptroller  General  is  authorized  and  directed 

6  to  conduct  studies  on  a  selective  basis  of  ah  profits  made  by 

7  such  contractors  on  Government  and  commercial  contracts. 

8  Such  studies  shall  be  made  from  time  to  time  within  the 

9  discretion  of  the  Comptroller  General  but  not  less  frequently 

10  than  once  in  each  five-^'ear  period  following  enactment  of 

11  this  Act  and  reports  on  the  results  of  each  study  shall  be 

12  submitted  promptly  to  the  Congress. 

13  (b)  Any  contractor  referred  to  in  subsection  (a)  of  this 

14  section  shall,  upon  the  request  of  the  Comptroller  General  or 

15  his  authorized  representatives,  prepare  and  submit  to  him 

16  such  information  maintained  in  the  normal  course  of  busi- 
^'^  ness  by  such  contractors  as  the  Comptroller  General  deter- 

18  mines  necessar}^  or  appropriate   in   conducting  any  study 

19  authorized  in  subsection  (a)  of  this  section. 

20  (c)  In  order  to  determine  the  profits  referred  to  in  suh- 

21  section    (a)    of  this  section,  either  on  a  percentage  of  cost 

22  basis,  percentage  of  sales  basis,  a  return  on  private  capital 

23  employed  basis,  or  any  other  pertinent  basis,  the  Comptroller 

24  General  and  his  authorized  representatives  are  authorized  to 

25  audit  and  inspect  and  to  make  copies   of  any  books,   ac- 
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1  counts,   or  other  records   wliich   the   Comptroller   General 

2  determines  are  necessary  to  permit  calculations  of  the  profits 

3  of  any   contractor:    Provided,   however,    That   neither   the 

4  Comptroller  General  nor  any  of  his  employees  or  agents 

5  shair  disclose  any  information,   obtained   solely  under  the 

6  authority  of  this  section,  on  any  individual  commercial  con- 

7  tract,   or  on  any  individual  Government  contract  entered 

8  uito  pursuant  to  formally  advertised  competitive  bidding,  if 

9  that  information  may   reveal  a   contractor's  profits,   or  is 

10  certified  in  writing  by  the  contractor  to  be  of  a  proprietary 

11  nature. 

12  (d)  As  used  in  this  section: 

13  (1)   The  term  "contractor"  means  any  individual,  firm, 

14  corporation,  partnership,  association,  or  otlier  legal  entity 

15  which  provides  services  and  materials  under  direct  contracts 

16  or  under  subcontracts  with  a  prime  contractor. 

17  (2)    The  term  ''services  and  materials"  means  either 

18  services  or  materials  or  services  and  materials  and  includes 

19  construction. 

20  (3)  The  term  "Government  contracts"  means  contracts 

21  and  other  transactions  between  any  department,  agency,  or 
22-    instrumentaUty  of  the  Federal  Government  and  any  con- 

23  Itractor. 

24  (4)    The  tenn  "commercial  contracts"  means  all  con- 
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1  tracts  and  commercial  transactions  other  than  Government 

2  contracts. 

3  GENERAL  PEOVISIOX 

4  In  actions  brought  under  this  Act  tlie  C*oniptrollcr  Gcn- 

5  eral   shaU   be   represented   by   attorneys    cmplo3Td   in    tlic 
G  General  Accounting  Office  or  b}'  counsel  whom  he  may  em- 

7  ploy  without  regard  to  the  provisions  of  title  b,  United  States 

8  Code,  governing  appointments  in  the  competitive  service, 

9  and  the  provisions  of  chapter  51  and  subchapters  III  and  VI 
10  of  chapter  53  of  such  title  relating  to  classification  and  Gen- 
ii eral  Schedule  pay  rates.  Any  action  brought  under  this  Act 
12  shall  be  expedited  in  every  way. 
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94th  COXGRESS 
1st  Session 


S.  2352 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  17  (looislntivc  day.  Sei-tembeu  U),  1975 

Mr.  Metcalf  introduced  tlie  follow  iiiii'  l>ill;  which  was  road  twice  and  referred 
to  the  Coniniittoe  on  Go\ernii!cnt  Operations 


A  BILL 

To  amend  the  Accounting  and  Auditing  Act  of  1950  to  provide 
for  the  audit,  l)y  the  C'oni})tn)ller  General,  of  the  Internal 
Eevenue  Service  and  of  the  IJureau  of  Alcohol,  Tobacco,  and 
Eirearms. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  117  of  the  Accounting  and  Auditing  Act  of 

4  1950    (31  U.S.C.  67)    is  amended  by  adding  at  the  end 

5  thereof  the  following  new  subsection: 

6  "(d)  (1)    The  Comptroller  General  shall  make,  under 

7  such  rules  and  regulations  as  he  shall  prescribe,  audits  of  the 

8  Internal    Revenue    Service    and    the    Bureau    of    Alcohol, 

9  Tobacco,  and  Firearms  of  the  Department  of  the  Treasury: 

II 
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1  Provided,  That  such  audits  shall  not  affect  the  finality  of 

2  findings  or  decisions  of  the  Secretary  of  the  Treasury  or  his 

3  delegate  under  section  6406  of  the  Internal  Revenue  Code. 

4  *'  (2)   Tor  purposes  of,  and  to  the  extent  necessary  in, 

5  making  the  audits  required  l)y  paragraph    (1)    of  this  sub- 

6  section,  representatives  of  the  General  Accounting  Ofiice — 

7  "  (A)   shall,  notwithstanding  the  provisions  of  sec- 

8  tions  4424  and  6103  of  such  Code,  have  access  to  tax 

9  returns  and  tax  return  information  described  in  sections 

10  4424(a)  and  6103;  and 

11  "  (B)   shall  have  access  to  all  other  books,  accounts, 

12  financial  records,  reports,  files,  papers,  things,  and  prop- 
13-           erty  belonging  to  or  in  use  by  the  Internal  Revenue  Serv- 

14  ice  or  the  Bureau  of  xVlcohol,  Tobacco,  and  Firearms: 

15  Provided,  That  no  officer  or  emplo3ee  of  the  General  Ac- 

16  counting  Office  shall,  except  to  the  extent  authorized  by  sec- 

17  tion  6103  (d)  of  such  Code,  divulge  or  make  known  in  any 

18  manner  whatever  to  any  person,  odier  than  another  officer 

19  or  employee  of  such  office  whose  official  duties  or  responsi- 

20  bilities  require  such  disclosure,  an^^  tax  return  or  tax  return 

21  information  described  in  section  4424(a)  of  such  Code  in  a 

22  form  which  can  be  associated  with  ur  otherwise  identify, 

23  dhrectly  or  indirectly,  a  particular  taxpayer:  And  provided 

24  further,  That  no  officer  or  employee  of  the  General  Account- 

25  ing  Office  shaU,  except  as  otherwise  expressly  provided  by 
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1  law,  divulge  or  make  known  in  an}^  manner  whatever  to  any 

2  person,  other  than  another  officer  or  employee  of  such  office 

3  whose  official  duties  or  responsibilities  require  such  disclosure, 

4  any  other  tax  return  or  tax  return  information,  or  any  infor- 

5  mation  described  in  clause    (B),  in  a  form  which  can  he 

6  associated  with  or  otherwise  identify,  directly  or  indirectly, 
"i  a  particular  taxpayer.  Any  such  officer  or  employee  who 

8  makes  a  disclosure  in  violation  of  either  of  the  foreo-oinff 

9  provisos  shall  he  subject  to  the  penalties  provided  by  law. 

10  "  (3)   The  Comptroller  General  shall,  as  frequently  as 

11  may  be  practicable,  make  reports  to  the  Congress  on  the 

12  results  of  audit  work  performed.". 
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94x11  COXGRESS 

1st  Sessiox 


S.  2418 


IN  THE  8EXATK  OF  THE  FXITED  STATJ*:S 

SEPTF.jfriF.R  i.-)  (Ic-oislative  day,  Skptkmhkr  11),  1075 

Mr.  Chiles  introduced  the  following  l.ill;  which  was  read  twice  and  referred 
to  the  Connnittee  on  (Government  Operations 


A  BILL 

To  amend  the  Accouiitino-  and  Auditing  Act  of  1950  to  provide 
for  the  audit  of  certain  Federal  agencies  In-  the  Comptroller 
General. 

'.I  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  117  of  the  Accounting  and  Auditing  Act  of 

4  1950    (31  U.S.C.  67)    is  amended  hy  adding  at  the  end 

5  thereof  the  following  new  subsection : 

6  "(d)  (1)    The  Comptroller  General  shall  make,  under 
'7     such  rules  and  regulations  as  he  shall  prescribe,  an  audit  for 

8  each  fiscal  year  of  the  Federal  Eeserve  Board  and  the  Fed- 

9  eral  Eeserve  hanhs  and  their  l)ranches.  the  Internal  Eevenue 

II 
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.1.  Service,  the  Comptroller  of  the  Currency,  and  the  Office  of 

2  Alien  Property. 

3  "(2)  In  making  the  audit  required  by  paragraph   (1) 

4  of  this  subsection,  representatives  of  the  General  Account- 

5  ing  Office  shall  have  access  to  all  books,  accounts,  financial 

6  records,  reports,  files,  and  all  other  papers,  things,  or  prop- 

7  erty  belonging  to  or  in  use  by  the  entities  being  audited, 

8  including  reports  of  examinations  of  mem])er  banks  of  the 

9  Federal  Reserve  System,  and  they  shall  l)e  afforded  full 

10  facilities  for  verifying  transactions  with  balances  or  securities 

11  held  by  depositaries,  fiscal  agents,  and  custodians   of  the 

12  Federal  Eeserve  Board  and  the  Federal  Reserve  banks  and 

13  their  branches. 

14  "(P,)    The   Comptroller  General   shall,   at   the   end   of 

15  six  months  after  the  end  of  the  year,  or  as  soon  thereafter 

16  as  may  be  practicable,  make  a  report  to  the  Congress  on 

17  the  results  of  the  audit  required  by  paragi'aph   (1)   of  this 

18  subsection,  and  he  shall  make  any  special  or  preliminary 

19  reports   he    deems    desirable    for    the    information    of    the 

20  Congress.". 
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Senator  Metcalf.  iNIr.  Elmer  Staats,  we  welcome  you  to  the  commit- 
tee. We  are  very  pleased  to  have  you  before  the  committee  agaiu.  You 
have  a  prepared  statement.  Go  ahead. 

TESTIMONY  OF  ELMER  B.  STAATS,  COMPTROLLER  GENERAL, 
ACCOMPANIED  BY  ROBERT  F.  KELLER,  DEPUTY  COMPTROLLER 
GENERAL;  PAUL  G.  DEMBLING,  GENERAL  COUNSEL;  AND  THOMAS 
WILLIAMSON,  SENIOR  ATTORNEY,  OGC 

Mr.  Staats.  Thank  you  very  much,  Mr.Chairman.  We  do  appreciate 
your  having  us  here  this  morning.  I  am  sure  that  we  share  the  same 
objective  of  doing  what  we  can  to  strengthen  the  oversight  capability 
of  the  Congress  and  the  ability  of  the  General  Accounting  Office  to 
assist  the  Congress  in  that  respect. 

If  I  understood  the  plans  correctly,  Senator  Chiles  might  be  coming 
for  the  hearing.  If  so,  I  would  be  very  happy  to  interrupt  to  hear  his 
statement.  Did  I  understand  also,  Mr.  Chairman,  that  you  would  like 
to  have  our  comments  first  on  2206  ? 

Senator  ]Metcalf.  Yes.  That  would  be  best. 

Mr.  Staats.  We  have  prepared,  since  these  are  somewhat  discrete 
subjects,  four  statements  instead  of  a  single  consolidated  statement. 
But  the  substance  will  be  the  same  either  way. 

Enactment  of  S.  2206  would,  in  our  opinion,  weaken  rather  than 
strengthen  the  General  Accounting  Office  and  its  ability  to  serve  the 
Congress. 

While  the  bill  would  apply  only  to  new  appointees  to  the  posts  of 
Comptroller  General  and  Deputy  Comptroller  General,  I  urge  strongly 
against  its  enactment  because  I  believe  that  it  could  have  the  most  seri- 
ous and  far-reaching  consequences  and  weaken  the  operations  of  the 
Office,  an  agency  which  has  played  an  important  role  since  1921  in 
assisting  the  Congress  and  in  bringing  about  increased  economy,  effi- 
ciency, and  effectiveness  with  which  Federal  programs  are  carried  out. 

S.  2206  would  repeal  present  sections  302  and  303  of  the  Budget  and 
Accounting  Act  of  1921,  which  provide  for  appointment  of  the  Comp- 
troller General  and  Deputy  Comptroller  General  by  the  President, 


19 

with  the  advice  and  consent  of  the  Senate,  for  15-year  terms,  and  au- 
thorize their  removal  by  impeachment  or  joint  resokition  of  the  Con- 
gress, after  notice  and  hearings,  only  for  inefficiency,  neglect  of  duty, 
malfeasance  in  office,  or  conduct  involving  moral  turpitude. 

Instead,  S.  2206  would  provide  for  appointment  of  the  Comptroller 
General  and  Deputy  Comptroller  General  by  the  Speaker  of  the  House 
of  Kepresentatives  and  the  President  pro  tempore  of  the  Senate,  after 
considering  recommendations  from  the  House  and  Senate  Committees 
on  Government  Operations.  „      ^  i 

The  bill  would  also  fix  the  terms  of  office  of  the  Comptroller  General 
and  Deputy  Comptroller  (leneral  at  7  yeare,  and  provide  for  their  re- 
moval by  either  the  Senate  or  House  of  Representatives  by  simple 

resolution. 

There  were  cogent  reasons  why  the  appointment  and  removal  au- 
thority were  structured  as  they  are  when  the  Budget  and  Accounting 
Act  was  under  consideration  back  in  1921. 

The  basic  intent  of  the  Congress  in  creating  the  General  Account- 
ing Office  and  the  Comptroller" General  was  to  enhance  con^rressional 
authority  and  involvement  with  respect  to  fiscal  matters  both  by  as- 
suring independence  in  the  performance  of  the  functions  previously 
vested  in  Treasury  officials  and  by  furthering  its  ability  to  receive 
candid  information. 

The  legislative  history  of  the  1921  act  consistentlv  stresses  the  im- 
portance of  the  Comp'^roller  General  exercising  objectivity  and  in- 
dependent judgment,  unfettered  by  political  influence  from  any  source. 

This  concern  for  independence  "was  most  succinctly  stated  by  Rep- 
resentative Good,  principal  sponsor  of  the  legislation,  who  stated 
that : 

♦  ♦  *  It  was  the  intention  of  the  Committee  that  the  Comptroller  General 
should  be  something  more  than  a  bookkeeper  or  accountant :  that  he  should  be 
a  real  critic,  and  at  all  times  should  come  to  Congress,  no  matter  what  the 
political  complexion  of  Congress  or  the  Executive  might  be.  and  point  out  in- 
efficiency, if  he  found  that  money  was  being  misapplied — which  is  another  term 
for  inefBciency— that  he  would  bring  such  facts  to  the  notice  of  the  committees 
having  jurisidiction  of  appropriation  *  *  ♦. 

The  Congress'  concern  was  that  the  Comptroller  General  remain 
free  from  political  influence  from  congressional  Fources,  as  well  as 
from  the  executive  branch— a  point  reiterated  on  several  occasions 
during  debate  on  the  measure. 

During  one  colloquy.  Representative  Good  emphasized  that  the 
reason  removal  of  the  Comptroller  General  could  be  effected  only  upon 
specified  grounds  was  to  assure  his  complete  objectivity  in  spite  of 
possible  political  pressures  from  the  Congress  or  elsewhere. 

Although  the  functions  of  "he  GAO  have  expanded  greatly  since 
the  enactment  of  the  Budget  and  Accounting  Act.  the  need  for  the 
Comptroller  General's  exercise  of  objective  and  independent  judg- 
ment remains  as  importan"  today  as  it  was  perceived  to  be  in  1921, 
if  not  more  so. 

Historicallv,  it  has  only  been  through  scrupulous  adherence  to  a 
nonpartisan  objectivity  that  the  Comptrollers  General  have  been  ab^e 
to  inspire  confidence  "and  credibility  in  their  actions,  and  thereby 
serve  effectivelv  the  needs  of  the  Congress. 

We  are  greatly  concerned  that  these  qualities  could  be  quickly  lost 
through  the  transfer  of  the  appointment  powers,  reduction  of  tenure 
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and  more  seriously,  provision  for  removal  by  simple  resolution  of 
either  House,  as  proposed  in  S.  2206. 

Present  requirements  for  notice  and  hearings,  and  removal  only 
by  impeachment  or  for  statutorily  specified  grounds  by  joint  resolu- 
tion which  requires  Presidential  approval  or  a  two-thirds  vote  in  each 
House  to  override  a  Presidential  veto,  provide  the  independence  vital 
to  achievement  of  the  Comptroller  General's  statutory  mission. 

An  important  element  of  the  present  requirements  which  deserves 
emphasis  is  that  both  Houses  must  support  removal.  This  has  provided 
a  balancing  factor,  contributing  to  the  Comptroller  General's  assist- 
ance to  the  whole  Congress.  It  assures  that  future  Comptrollers  Gen- 
eral will  call  them  like  they  see  them  in  rendering  decisions  or  reports 
without  fear  of  incurring  the  displeasure  of  a  single  House  of 
Congress. 

The  danger  is  that  future  Comptrollers  General  might  be  reluctant 
to  audit  programs  having  high  political  sensitivity ;  they  would  be 
reluctant  to  recommend  changes  in  legislation — that  is,  merely  present 
the  facts  and  become  a  research  organization  and  avoid  recommending 
changes  in  legislation  or  operating  procedures  especially  if  the  subject 
were  of  a  sensitive  nature;  and  they  would  be  reluctant  to  undertake 
work  at  the  request  of  minority  Members  of  the  Congress. 

x4.t  the  present  time,  the  15-year  appointment  means  that  anyone 
qualified  to  hold  the  position  "is  most  likely  accepting  his  terminal 
service  and  is  expectecl  to  remove  himself  from  politics  and  to  make 
it  clear  to  all  concerned  that  his  judgment  and  his  willingness  to 
undertake  reviews  of  sensitive  programs  is  in  no  sense  politically 
motivated. 

By  providing  the  Comptroller  General  a  15-year,  nonrenewable  term 
and"  approximately  the  same  retirement  arrangements  and  similar 
method  of  removal  as  judges,  the  Congress  wisely,  in  my  opinion,  made 
it  clear  to  all  concerned  that  the  Comptroller  General  was  expected  to 
carry  out  his  duties  in  the  same  spirit  as  individuals  who  hold  posi- 
tions on  the  Federal  bench. 

I  believe  that  my  predecessors  have  attempted  to  act  in  that  spirit, 
and  certainly  it  has  been  my  objective  as  well. 

With  respect  to  the  appointment  provisions,  there  was  another  major 
concern  reflected  in  the  legislative  historv  of  the  1921  act  related  to 
the  nature  of  the  Comptroller  General's  Office. 

Although  the  Office  was  established  in  furtherance  of  congressional 
prerogatives,  at  the  same  time  it  was  clearly  recognized  that  the  Comp- 
troller General  would  serve  as  more  than  a  congressional  operative. 
Rather,  he  was  to  be  an  "officer  of  the  Vnited  States,"  subject  to 
Presidential  appointment  under  article  II,  section  2,  of  the 
Constitution. 

The  ledslators  concluded  that  the  Comptroller  General  must  be  an 
"officer  of  the  United  States." 

More  fundamentally,  however,  it  could  well  be  argued  that  the 
Comptroller  General's  statutory-  functions  are  not  exclusively  "legis- 
lative" in  nature. 

As  I  indicated  previously,  establishment  of  the  Comptroller  General 
and  the  General  Accounting  Office  enhanced  the  authority  of  the  Con- 
gress in  two  complementary,  but  quite  distinct,  respects. 

First,  such  functions  as  the  settlement  of  claims  and  accounts  were 
removed  from  executive  branch  control,  thereby  assuring  that  the  per- 
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formance  of  these  functions  would  not  favor  executive  interests  over 
the  interests  of  the  Congress  in  strict  objectivity,  control,  and  adher- 
ence to  congressional   intent. 

Similarly,  the  Comptroller  General  was  given  authority  to  pre- 
scribe accounting  principles  and  standards,  and  approve  accounting 
systems  for  the  Federal  Government — duties  of  the  same  general 
executive  character  as  the  function  of  settling  claims  and  accounts. 

In  addition,  the  Congress  obtained  a  source  of  forthright  auditing, 
investigation,  and  reporting  to  be  directly  at  its  disposal. 

With  respect  to  the  latter  audit  and  reporting  functions,  and  other 
direct  assistance  furnished  to  Congress,  it  is  clear  that  the  General 
Accounting  Office  serves  as  an  agent  of  the  Congress  in  every  sense, 
although  the  need  for  independent  judgment  and  objectivity  remains 

vital. 

In  performing  our  accounts  settlements  and  related  activities,  and 
in  prescribing  accounting  principles  and  standards,  our  office  is  no 
less  concerned  with  congressional  prerogatives  in  terms  of  insuring 
objectivity,  proper  controls,  and  compliance  with  the  will  of  Congress 
as  expressed  in  statutes. 

However,  these  were  historically  ''executive"  functions  prior  to  the 
transfer  accomplished  in  1921.  and  arguably  remain  so. 

The  clearly  ''legislative''  functions  performed  by  the  Comptroller 
General  could  be  vested  in  an  officer  appointed  by  the  Congress.  On 
the  other  hand,  it  is  questionable  whether  a  Comptroller  General  ap- 
pointed bv  the  Congress,  and  therefore  no  longer  an  "officer  of  the 
United  States."  could  continue  to  exercise  settlement  and  related  au- 
thorities as  "chief  accounting  officer  of  the  Government." 

^Ye  therefore  believe  that  the  proposed  change  in  the  appointment 
authoritv  could  possibly  threaten  the  legal  basis  of  the  Comptroller 
General's  settlement  powers,  which  is  also  the  source  of  our  responsi- 
bility to  render  legal  opinions  and  to  act  on  contract  bid  protests,  and 
his  powers  relating  to  accounting  standards  and  systems. 

I  wish  to  emphasize  that  my  position  on  this  bill  is  in  no  way  meant 
to  derogate  from  the  purpose  of  strengthening  the  authority  of  the 
Congress. 

Our  Office  continuously  seeks  to  fulfill  the  needs  and  interests  of  the 
Congress  in  the  performance  of  all  our  functions  by  strict  compliance 
with  the  fundamental  policies  established  in  the  1921  act  and  reaf- 
firmed in  manv  subsequent  statutes. 

In  fact,  the  work  we  do  at  the  direct  request  of  committees  and 
^^lembers  of  the  Congress,  or  specific  studies  undertaken  in  response 
to  legislative  provisions,  has  increased  very  substantially  in  the  past 
10  vears. 

in  1966  when  I  became  Comptroller  General,  this  work  represented 
less  than  10  percent  of  the  professional  staff  of  approximately  2,400 
whereas  todav.  this  work  constitutes  34  percent  of  a  professional  staff 
of  nearlv  3.700. 

In  fiscal  vear  1972.  GAO  officials  appeared  at  38  congressional  hear- 
ings. Bv  fiscal  vear  1975.  this  had  increased  to  70  appearances;  and 
dui-ingthe  first  quarter  of  fiscal  year  1976,  there  have  been  22 
appearances. 

It  has  been  my  policy  to  respond  to  these  i-e(]uests  for  assistance  to 
the  extent  practicable."  In  addition,  we  have  established  liaison  ar- 


22 

rangements  to  keep  more  closely  in  touch  with  the  work  of  the  various 
subcommittees  so  that  we  might  adapt  our  program  to  meet  the  inter- 
ests of  the  Congress  and,  at  the  same  time,  keep  Congress  advised  as  to 
ongoing  work  by  the  GAO  which  we  believe  would  be  of  interest  to  it 
in  considering  appropriation  requests  and  new  legislation. 

However,  we  earnestly  believe  that  S.  2206  could  seriously  dilute  the 
status  and  total  objectivity  of  the  General  Accounting  Office  which 
formed  the  cornerstone  of  the  original  Budget  and  Accounting  Act. 
As  I  have  indicated,  the  current  provisions  of  the  Budget  and 
Accounting  Act  relating  to  appointment,  tenure,  and  removal  of  the 
Comptroller  General,  reflect  extensive  and  deliberate  consideration  of 
the  issues  raised  by  S.  2206. 

In  our  view,  the  delicately  balanced  formula  arrived  at  in  1921  to 
resolve  these  issues  has  weathered  well.  Nor  do  there  seem  to  be,  to  the 
best  of  my  knowledge,  any  compelling  reasons  to  make  a  change. 

I  can  only  assume  that  the  bill  originates  because  of  the  recent 
establishment  of  the  Congressional  Budget  Office  and  the  Office  of 
Teclinologj'  Assessment,  the  heads  of  which  are  congressional 
appointees. 

However,  I  sincerely  believe  that  the  role  of  these  offices  is  very 
substantially  different  from  that  of  the  General  Accounting  Office, 
for  the  reasons  which  I  have  previously  outlined  in  this  statement. 

Finally,  it  seems  to  me  that  the  prospect  of  the  appointment  of  a 
Comptroller  General  who  would  be  nonacceptable  to  the  Congress  is 
quite  remote. 

As  you  know,  the  posts  of  Comi^troller  General  and  Deputy  Comp- 
troller General  currently  require  Senate  confirmation. 

Moreover.  I  believe  that  any  future  President — like  Presidents  in 
the  past — would  be  highly  sensitive  to  the  relationship  of  these  posi- 
tions to  the  work  of  the  Congress,  and  it  would  seem  highly  unlikely 
that  he  would  attempt  to  appoint  someone  who  would  not  be  accept- 
able. 

The  first  three  appointees  to  this  office,  beginning  in  1921.  were  indi- 
viduals who  had  either  been  Members  of  Congress  or  who  had  served 
in  the  legislative  branch. 

My  immediate  predecessor — the  fourth — had  served  as  a  member  of 
the  Atomic  Energy  Commission  and  was  appointed  after  a  long  and 
serious  effort  by  the  '\^^lite  House  to  reach  agreement  between  the 
House  and  Senate  on  an  individual  who  had  served  in  the  legislative 
branch. 

In  my  own  case,  it  was  my  understandina;  that  one  of  President 
Johnson's  considerations  was  the  fact  that  I  had  worked  closely  with 
the  Congress  on  many  matters  over  a  period  of  many  years. 

I  mention  this  point  by  wav  of  em7:)hasizing  my  belief  that  under 
the  present  arrangement  of  Presidential  apnointments,  there  is  only 
a  remote  chance  that  problems  will  arise  in  the  future ;  certainly  these 
chances  are  so  remote  as  to  cause  me  to  conclude  that  the  problems 
which  would  be  generated  by  the  proposed  legislation  far  outweigh 
anv  advantages  which  I  can  foresee. 

This  concludes  my  statement  on  this  bill. 

Senator  Metcalf.  Thank  you  very  much  for  a  splendid  statement. 
How  many  employees  did  they  originally  have  in  the  General  Ac- 
counting Office  in  1921  ? 
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Mr.  Staats.  I  could  not  answer  that. 

Mr.  Kellek.  Mr.  Chairman,  the  best  of  my  recollection,  it  was  about 
2,500. 1  would  have  to  verify  that  for  the  record. 

Senator  Metcalf.  You  started  out  with  about  2,500  employees? 

Mr.  Keller.  That  is  correct.  During  World  War  II  it  went  up  to 
nearly  15.000.  At  the  present  time,  it  is  rouf^hly  about  5,300  people,  be- 
tween 5,300  and  5,400. 

[The  information  referred  to  and  subsequently  supplied  follows:] 

Employees  of  the  General  Accounting  Office 

When  established  on  July  1,  1921,  the  General  Accounting  Office  had  approxi- 
mately 2,000  employees.  An  April  15,  1946,  14,904  persons  were  employed  by 
GAO— the  highest  in  its  history.  On  October  25,  1975,  we  had  4,794  permanent, 
full-time  employees. 

Senator  Metcalf.  I  just  asked  for  those  general  figures,  I  am  not 
asking  you  to  be  precise,  to  show  how  it  has  grown  since  it  was  started, 
just  as  any  other  agency  does  grow. 

Mr.  Keller.  I  would  say  it  grew  a  lot  and  then  came  back  down 
again.  Of  course,  we  changed  the  nature  of  our  work  in  the  process. 
Senator  Metcalf.  The  high  point  was  how  many,  15,000  ? 
Mr.  Kelijer.  Close  to  15,000.  As  I  recollect,  it  was  around  14,600. 
That  was  right  at  the  end  of  World  War  II,  1945. 

Mr.  Staats.  The  nature  of  the  ^^'ork,  of  course,  has  changed  over 
the  period  of  time  because  there  has  been  new  legislation,  partic- 
ularly the  work  that  we  are  trying  to  do  in  the  area  of  economy  and 
efficiency  and  evaluation  of  programs,  the  kind  of  programs  that  we 
work  with  you  on  in  outlining  in  title  VII  of  the  Congressional  Budget 
and  Accounting  Act.  This  has  meant  a  different  type  of  employee  than 
we  had  earlier.  More  and  more  our  staff  is  professional  staff  drawn 
from  different  fields,  and  less  and  less  so  strictly  individuals  with 
accounting  and  auditing  background. 

Senator  Metcalf.  During  World  War  II  and  the  end  of  AVorld 
War  II  when  there  was  such  a  rapid  expansion  of  contracting  author- 
ity and  war  production  and  then  such  a  rapid  reduction,  I  suppose 
tliat  there  was  a  great  need  for  your  accountants  to  go  into  those  special 
industries  that  we  haven't  found  in  the  more  stable  sort  of  a  situation. 

Is  that  correct? 

Mr.  Keller.  Basically,  that  is  correct,  Mr.  Chairman.  But  actually 
during  World  War  II  "the  General  Accounting  Office  was  concerned 
a  great  deal  with  auditing  of  individual  payments  to  defense  contrac- 
tors and  we  had  a  great  number  of  people  in  the  various  war  plants 
throughout  the  countr\^  and  that  is  how  the  staff  did  build  up  at  that 
time. 

Senator  Metcalf.  You  don't  do  that  anymore? 

Mr.  Keller.  Primarily  it  is  done  by  the  internal  auditors  of  the 
agencies.  We  then  check  them  to  make  sure  they  are  doing  a  good 
job.  For  example,  the  Defense  Contract  Audit  Agency  has  about  2,800 
jDeople  whose  sole  purpose  is  auditing  defense  contractors  of  the  mili- 

taiT  service.  ^ 

Mr.  Staats.  Our  job  then  became  to  audit  their  activities  and  then 
do  enough  of  the  testing  to  be  reasonably  certain  that  they  are  per- 
forming that  function  adequately. 

We  have  to  do  some  of  it  to  be  able  to  assure  ourselves  that  they 
are  doing  it  adequately. 
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Senator  Metcalf.  When  you  are  doing-  this  monitoring  job  that 
you  are  talking  about,  are  you  working  for  Congress  or  are'vou  work- 
ing for  the  agencies,  when  you  are  monitoring  the  Defense 
Department  ^ 

Mr.  Staats.  We  are  working  for  Congress  because  the  end  result 
of  our  work  is  usually  in  the  fonn  of  a  report  to  the  Congress  in 
which  we  make  recommendations  for  improvements  in  the  operations 
wherever  A^-e  can  make  suggestions  for  those  types  of  improvements. 
Or  Ave  are  doing  it  at  the  request  of  a  committee  of  Congress.  As  you 
may  well  know,  the  work  we  have  done  for  the  committees  of  Congress 
has  now  extended  to  practically  every  conunittee  of  the  Congress, 
whereas  previously  it  was  very  much  limited  to  the  Appropriations 
Committees. 

But  noAv  we  do  Avork  very  extensivelv  for  committees  such  as 
Agriculture  Conunittee,  the  Interior  Committee.  Foreign  Relations, 
and  virtually  all  of  the  connnittees  of  the  Congress  are  increasingly 
calling  upon  us  for  help,  Avhich  means  that  Ave  haA^e  to  have  the  capa- 
bility to  go  into  the  agencies  and  examine  their  operations  and  find 
Avays  that  Ave  can  to  ansAver  the  questions  that  are  of  concern  to  the 
connnittees. 

We  haA'e  Avelcomed  this  trend,  as  T  have  indicated,  and  Ave  have 
taken  every  feasible  step  Ave  can  think  of  to  improA^e  that  kind  of 
service  to  the  committees,  cA^en  to  the  point  Avhere  Ave  begin  to  have 
some  concern  that  it  is  croAvding  out  our  capability  to  go  in  on  our 
OAvn  in  areas  Avheiv  Ave  knoAv  there  are  problems  but  there  is  no  request 
that  originated  Avith  the  committee. 

As  I  say,  this  noAv  represents  a  little  more  than  one-third  of  our 
total  activity  at  GAO.  responding  to  these  requests. 

Senator  Metcalf.  As  you  knoAv,  General  Staats,  the  events  that 
began  to  trouble  the  Congress,  many  of  Avhich  related  to  your  laAvsuit 
in  Staats  against  Lynn 

Mr.  Staats.  T  am  sorry? 

Senator  Metcalf.  T  say  many  of  the  events  that  caused  the  INIembers 
of  Congress  to  be  concerned  about  the  special  relationship  you  have 
relate  to  the  laAA'suit  that  you  filed  in  Staats  against  LyniL  That  was 
impoundment,  AA'as  it  not? 

^Iv.  Staats.  Noav,  T  am  not  sure  that  T  am  folloAving  vour  question 
very  AA^ell.  But  the  suit  that  Ave  have  now  relates  to  title  X  of  the 
Congressional  Budget  and  Tm])Oundment  Act. 

Senator  Metcalf.  Yes.  With  respect  to  that  act  and  that  suit,  you 
filed  a  brief  Avhei'e  you  allege  tluit  you  Avei'e  independent  of  the  Con- 
gress in  performing  your  accounting  function. 

Is  that  correct  ? 

Mr.  Staats.  Well,  I  think  you  haA^e  to  elaborate  a  little  on  that. 

Senator  Metcalf.  T  Avant  you  to  do  that. 

Mr.  Staats.  The  background  is  that  Ave  filed  a  suit,  as  Ave  are  re- 
quired to  do  under  title  X.  and  rather  than  responding  to  the  sub- 
stance of  the  suit  itself,  the  Department  of  Justice  filed  a  brief  Avith 
the  district  court  in  Avhich  they  artrued  that  because  Ave  are  a  ]iart  of 
the  legislatiA^e  branch,  that  Ave  had  no  status  in  the  court  because  aa'C 
Avere  pui'ely  a  "legislative  agent''  taking  our  instructions  from  the 
Congress. 

We  conceived  that  to  be  an  (u-roiieous  interm'ctation  of  the  role  that 
we  play  and  the  statutes  uiuler  Avhich  Ave  functioiL  That  relates  es- 
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sentially  to  the  points  that  are  included  in  tlie  statement  here  this 
morninii". 

If  yon  wonUl  like  to  go  into  that  in  fnrtlier  detail  at  tliis  point,  I 
would  like  for  Mr.  Keller  and  Mr.  Demblino;  to  comment  on  it  in 
further  detail. 

Senator  Metcalf.  Yes.  T  see  some  ambivalence  and  ambio-uity  here 
in  your  own  description  of  what  yon  feel  are  your  powers.  Sometimes 
you  say  you  are  an  independent  aoency  and  sometimes  you  say  you  are 
a  branch  of  the  Executive  and  sometimes  you  say  you  are  an  arm  of 
Cono-ress.  and  sometimes  you  say  you  are  none  of  those  three. 

I^ut  as  I  said  in  my  o})enino-  statement,  it  has  been  alleo'ed  that  you 
are  a  powerful  and  influential  and  almost  uncontrollable  "Fourth 
Branch  of  Government."* 

Mr.  Staats.  Well,  we  have  never  said  that  and  I  don't  intend  to 
say  that. 

Senator  Mktcalf.  I  don't  think  you  have  ever  said  it,  but  you  made 
some  indications  that  others  have  said  that. 

Mr.  Staats.  I  think  if  you  read  that  brief  carefully  we  are  trying 
to  preserve  the  right  of  the  legislative  branch  to  have  a  status  in  the 
court.  We  are  also  arguing  that  the  General  Accounting  Office  by 
virtue  of  its  statutoiT  powers  has  the  capability  to  go  into  court  ^yith 
respect  to  its  so-called  executive  functions.  These  executive  functions 
have  been  recognized  by  Congress  since  1921,  so  that  we  weren't 
stating  any  new  principle  here. 

Mr.  DioiRLixc.  T  might  amplify,  Mr.  Ghairman.  When  the  Justice 
Department  representatives  answered  the  complaint  that  we  filed 
initially,  theii-  sole  response  was  in  terms  that  we  were  the  Congress 
l)ringing  this  action  and  that  we  were  bringing  this  action  solely  on 
behalf  of  the  Congress.  Therefore,  because  of  the  separation  of  powers, 
there  was  no  standing  to  sue  in  the  court,  and  therefore  the  act  was 
unconstitutional;  they  asserted  that  the  provision  in  the  Impound- 
ment Act  that  ga\-e  tlie  GAO  authority  to  go  into  court 
was  unconstitutional. 

Our  response  to  that  was  that  the  General  Accounting  Office  was  not 
solely  a  congressional  agent  bringing  this  suit,  that  it  was  a  mixed 
functional  agency.  It  had  executive  power  ancl  it  had  legislative  power. 
There  were  executive  functions  that  were  being  performed  and  those 
were  stated  as  settlement  of  accounts  and  prescribing  accounting  sys- 
tems and  that  sort  of  function. 

There  were  also  legislative  functions.  We  indicated  that  even  if  we 
were  a  l(>gislati\-e  body  com])letely.  that  Ave  had  a  right  to  go  into  the 
court  and  sue,  that  the  Congress  liad  the  right  to  give  the  Comptroller 
General  this  authority. 

So  what  Ave  were  aVguing  was,  in  the  alternative,  that  if  we  were  a 
legislative  body  solely,  oi-  if  we  were  an  independent  body  solely,  we 
still  have  authority  to  bring  the  action.  And  nowhere  did  we  indicate 
that  we  were  not  an  arm  of  the  Congress.  What  we  Avere  doing  Avas 
arguing  in  the  alternative. 

What  we  did  indicate  Avas  that  it  Avas  an  independent  action  that 
Avas  being  brought  and  that  the  Comptroller  General  in  his  inde- 
pendent status  Avas  bringing  this  action.  He  Avas  not  bringing  it  at  the 
direction  of  the  Congress.  And  the  Impoundment  Control  Act  does  not 
direct  the  Compti'olJer  General  to  bring  the  action.  It  indicates  that  he 
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is  empowered  to  bring  an  action  when  he  finds  certain  activities  have 
transpired. 

Mr.  Staats.  Title  X  requires  we  make  a  finding  that  there  has  been 
witliholding  of  money  contrary  to  the  law.  That  is  a  discretionary 
action,  assigned  to  the  Comptroller  General  by  the  Congress  in  title  X. 

So  what  we  are  saying  here,  and  I  agree  that  it  is  not  an  easy  con- 
cept to  state,  is  that  the  Congress  has  in  effect  and  in  fact  assigned  Ex- 
ecutive-type responsibilities  to  an  agency  that  is  located  within  the 
legislative  branch.  This  is  settlement  of  accounts.  This  is  the  prescrib- 
ing of  accounting  principles  and  standards.  This  is  approval  of  ac- 
counting systems. 

I  would  argue  that  the  discretion  that  was  given  to  the  Comptroller 
General  under  title  X  is  in  some  ways  an  Executive-type  discretionary 
matter.  But  I  see  nothing  inconsistent  in  any  way  with  the  idea  that 
the  Congress  would  establish  an  agency  within  the  legislative  branch 
which  would  have  some  functions  of  an  Executive-type  nature  in  order 
to  assure  itself  that  funds  are  properly  accounted  for  and  that  funds 
are  spent  legally  and  in  accordance  with  the  intent  of  the  Congress. 

Now,  if  you  go  back,  you  find  in  the  beginning,  in  the  30's,  there  was 
an  effort  made  to  transfer  those  functions  out  of  the  GAO  and  put 
them  in  the  Treasury.  There  was  a  committee  set  up  in  1937  which 
recommended  that  that  be  done.  There  was  a  major  fight  in  the  Con- 
gress about  that,  and  Congress  rejected  it. 

Again  the  Hoover  Commission  made  that  proposal.  The  Congress 
again  examined  that  and  rejected  it.  They  knew  clearly  that  these  were 
of  a  cross-type  Executive  function,  but  they  felt  they  were  essential 
to  preserve  the  prerogatives  of  the  Congress.  That  is  why  those  func- 
tions are  there. 

Senator  Metcalf.  You  know,  General  Staats,  the  high  regard  I  have 
expressed  for  the  way  you  have  administered  the  General  Accounting 
Office.  This  is  just,  on  my  part  at  least,  an  academic  research  explora- 
tion to  find  just  how  we' can  strengthen  that  Office  and  make  it  more 
responsive  to  Congress. 

It  bothers  me  a  little  bit  that  you  suggest  that  perhaps  you  want 
to  be  so  completely  objective  that  you  might  neglect  some  of  the 
minority  groups  instead  of  represent  the  minority  groups  as  you  sug- 
gest. You  might  neglect  changes  in  the  composition  of  the  Congress 
during  the  course  of  the  rather  long  career  in  15  years  of  service. 

There  are  many  who  feel  that  there  should  be  a  little  more  congres- 
sional control.  That  doesn't  mean  political  control  in  the  sense  of 
politics.  Democrats  against  Eepublicans.  It  means  political  control 
in  the  sense  that  it  is  assured  in  the  Constitution  that  we  have  certain 
political  powers  now. 

I  value  you  and  your  agents  coming  up  here  to  talk  to  us  about 
it.  We  are  going  to  have  some  of  the  critics  up  here  to  make  some  sug- 
gestions about  how  the  reorganization  might  be  made. 

We  do  in  the  legislative  branch  of  Government  delegate  executive 
functions  not  only  to  you  but  to  the  regulatory  agencies  and  other 
agencies,  and  we  give  them  certain  powers  to  sue,  and  yet  they  are 
arms  of  the  Congress.  Perhaps  we  could  do  better  by  splitting  the 
GAO  and  keeping  in  one  branch  the  auditing  and  investigative  au- 
thority, and  in  the  other  branch,  in  another  agency  perhaps,  not  the 
Treasury,  the  other  matter  that  you  were  talking  about  that  was  rec- 
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ommended  by  an  advisory  committee  and  transferred  to  Treasury  in 
1930.  Do  you  have  a  comment  on  that  ? 

]Mr.  Staats.  Let  me  say  two  things  here.  One  is  that  when  we  stress 
independence,  we  are  stressing  the  point  that  the  Congress  looks  to 
GAO  to  be  completely  objective  and  unbiased  in  whatever  it  pro- 
duces. As  they  say,  we  try  to  call  them  as  we  see  them.  We  have  no 
political  tests"  of  anybodyappointed  within  the  GAO.  We  have  never 
had  any  pressure  from  any  element  of  Congress  to  place  people  on  a 
political  basis. 

We  think  that,  and  this  is  something  that  I  have  been  increasingly 
impressed  with  since  I  have  been  with  the  Office,  that  a  great  deal  of 
our  strength  is  the  fact  that  people  trust  us.  It  is  the  credibility  of 
the  Office. 

Our  powers  are  relatively  unimportant  to  the  total  effectiveness  of 
our  operation.  It  is  ability  to  take  our  reports  and  use  them  in  a  way 
which  people  have  confidence  that  they  have  no  bias,  they  have  no 
motivation  behind  them,  other  than  to  reflect  the  intent  of  the  Con- 
gress Avith  respect  to  the  program  that  we  are  auditing. 

We  are  not  unique  in  this  respect  with  audit  agencies  around  the 
world.  We  have  less  independence  than  some  of  the  auditing  agencies 
in  other  countries.  All  of  them  are  not  patterned  along  the  same  lines, 
but  in  most  countries  you  will  find  very  strong  safeguards  for  inde- 
pendence on  the  part  of  the  central  audit  agency. 

In  the  English-speaking  countries,  for  example,  the  Auditor  Gen- 
eral is  appointed  for  an  indefinite  period  and  can  hold  office  until  he  is 
age  65.  The  committees  that  he  deals  with  are  also  chaired  by  a  mem- 
ber of  the  opposition. 

Vou  will  find  similar  safeguards.  In  France,  for  example,  the  audi- 
tors cannot  be  removed  for  any  reason.  Thev  have  even  greater  safe- 
guards than  Ave  have  with  respect  to  the  judicial  area. 

We  believe,  and  have  strongly,  that  the  Congress  would  lose  a  great 
value  if  there  ceased  to  be  the  confidence  that  I  believe  exists  toclay 
that  our  reports  are  completely  unbiased  and  they  have  no  motivation 
bevond  that  I  have  stated. 

With  respect  to  the  possibility  of  splitting  the  functions,  I  would 
like  to  sav  this:  I  don't  know  of  any  practical  way  that  you  could  do 
it.  These  functions  are  so  closely  interrelated.  For  example,  we  go  into 
an  aarency  on  an  audit  basis.  If  we  find  that  funds  have  been  spent  il- 
legally, then  Ave  call  into  account  our  settlement  powers. 

Or  if  Ave  find  that  the  accounting  systems  are  not  producing  infor- 
mation AA'hich  is  essential  to  support  the  budget  requests  of  the  agen- 
cies in  the  Con^rreps  or  for  management  or  any  other  reasons,  then 
Ave  can  call  on  the  agency  to  chan<re  their  accounting  sys<-em  in  order 
to  be  fible  to  be  in  ronformitv  with  our  standards  and  our  principles. 

So  the  audit  function  that  Ave  haA^  and  the  settlement  fnnction  and 
the  accounting  functions  are  all  so  closely  interrelated  that  I  don't 
know  of  anv  practical  way  that  you  could  separate  them. 

I  Avould  like  to  say  this,  though,  if  I  ma  v.  Your  thou"-ht  here  that 
GAO  may  become  unresponsive  to  the  interests  of  the  Congress.  I 
think  the  record  of  the  srroAvth  of  the  relian'^e  Tipon  GAO  for  making 
reviews  and  for  testimony  and  for  a  great  deal  of  informal  consulta- 
tion throughout  the  Congress,  Avould  not  seem  to  support  that  concern. 
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We  tliink  we  are  doino-  a  iirent  deal  more.  We  think  we  are  much 
closer  today  to  the  coiiiinittees  of  the  Conaress  by  far  than  we  ever  were 
before.  We  would  like  to  find  ways  to  improve  that. 

I  have  sna-,a"ested,  for  example,  that  it  would  be  useful  for  our  Office 
at  the  time  we  submit  our  annual  report  each  year  to  meet  with  the 
full  committees  of  the  House  and  Senate  Government  Operations 
Committee  to  aive  them  an  opportunity  to  review  what  we  are  doino;. 

We  would  o-ladly  receive  sua'afestions  that  they  have.  I  have  made 
this  suaa^stion  on  a  number  of  occasions.  I  would  still  continue  to  feel 
that  that  would  be  a  useful  thina  to  do. 

We  need.  I  think,  as  much  connnunication  as  we  can  have  from  a 
]:)ractical  standpoint  as  possible. 

Senator  ^NIetcalf.  This  is  aoina  ^^  ^^^'  necessarily  a  continuina  iii- 
quiry.  and  some  of  these  problems  are  not  just  aoin^-  to  a'o  away  with 
one  bill  oi-  another.  Of  course,  you  were  told  that  we  are  instructed  by 
the  Eules  Committee  to  conduct  an  inquiry  into  the  reo-ulatorv  aaen- 
cies  and  their  function  and  theii-  ])urpose,  and  so  forth. 

Part  of  that  will  be  inquiry  into  some  of  these  constitutional  ques- 
tions that  appear  in  this  leaislation  and  in  the  leaislation  that  follows. 

So  I  am  aoincr  to  ask  you  to  continue  with  your  repoi-t  on  the  next 
bill.  Let's  ao  just  the  way  you  have  it.  S.  2268. 

Mr.  Staats.  As  you  know,  the  text  of  S.  226S  was  di-afted  and  sub- 
mitted by  our  Office.  Provisions  substantially  identical  to  title  T  and 
II  were  contained  in  S.  4432,  91st  Conai'pss,  which  was  passed  l)v  the 
Senate  on  October  9, 1970. 

I  have  attached  as  appendix  I  ^  to  my  statement  an  analysis  of  the 
major  differences  in  those  provisions  of  the  two  bills. 

We  consider  S.  2268  a  most  important  and  sianificant  bill  because 
it  will  enable  us  to  do  a  better  job  in  performino;the  statutory  functions 
assianed  us  by  Conaress. 

With  your  permission,  I  would  like  briefly  to  discuss  each  of  the 
five  titles  in  the  bill. 

TITLE    I EXFORCEMENT    OF    DEfTSTONS    AXD    SETTLEMENTS 

A  major  objective  of  this  bill  is  to  provide  a  means  to  resolve  the 
})otential  impasse  that  arises  when  the  Attorney  General  and  the 
Comptroller  General  differ  concernin<r  the  leg-ality  of  the  proposed 
use  of  appropriated  funds. 

Section  101  of  title  I  would  add  new  sections  to  the  Budget  and 
Accountina  Act,  1921,  as  amended,  that  would  provide  the  Comp- 
troller General  procedural  remedies  throuah  court  action  to  resolve 
disputes  l)etween  the  Comptroller  General  and  the  Attorney  General 
concernina  the  obliaation  or  expenditure  of  funds. 

It  provides  for  declaratory  relief  when  the  Comptroller  General  has 
reasonable  cause  to  believe  that  any  officer  or  employee  of  the  executive 
branch  is  about  to  expend,  obliaate,  or  authorize  the  expenditure  or 
obligation  of  public  fimds  in  an  illegal  manner. 

Subsection  (a)  states  that  the  authority  provided  by  this  section 
shall  be  exercised  only  in  connection  with  accounts  over  which  the 
Comptroller  General  has  settleinent  authority  pursuant  to  31  U.S.C. 
section  74. 

1  See  p.  41. 
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In  addition,  it  provides  that  this  section  shall  be  construed  as  creat- 
ino-  a  procedural  remedy  in  aid  of  the  statutory  authority  of  the  Comp- 
troller   (leneral    and    is    not    intended    to    otherwise    enlaro;e    the 
jurisdiction  established  by  81  U.S.C\  section  74. 
That  is  a  very  important  point  to  emphasize. 

Subsection  (b)  authorizes  the  Com})troller  General  to  institute  a 
civil  action  for  such  relief  in  the  T^.S.  District  Court  for  the  District 
of  Columbia;  it  authorizes  the  Attorney  General  to  represent  the  de- 
fendant official  in  such  action  if  he  disao-rves  with  the  Comptroller 
General ;  it  provides  that  other  parties  may  intervene  or  be  inipleaded ; 
and  it  provides  that  service  or  process  may  by  certified  mail  beyond 
the  territorial  limits  of  the  District  of  Columbia. 

Subsection  (c)  provides  that  in  the  event  a  suit  brought  under  this 
title  delays  a  payment  for  goods  or  services  beyond  its  due  date,  the 
payment  when  made  by  the  ag:ency  involved  shall  include  interest 
thereon  at  the  rate  of  6  percent  per  annum  from  the  time  it  was 
wnthheld,  and  that  otherwise  no  court  shall  have  jurisdiction  to 
award  damafres  against  the  United  States  as  a  resut  of  any  delay 
occasioned  by  the  institution  of  a  suit  under  this  section. 

We  believe  that  this  power  to  enforce  our  decisions  is  fundamental 
to  our  ability  to  carry  out  our  statutory  responsibilities  with  maxinunn 
effectiveness. 

As  you  know,  Mr.  Chairman,  our  enabling  legislation,  the  Budget 
and  Accounting  Act  of  1921,  charge  the  Comptroller  General  with 
"settling  and  adjusting"  all  Government  accounts,  with  certain 
exceptions. 

The  act  further  provides  that  balances  certified  by  the  Comptroller 
General  shall  he  final  and  conclusi\e  upon  the  executive  branch. 

Congress,  in  enacting  the  Hudget  and  Accounting  Act,  recognized 
and  acted  on  the  need  to  vest  this  \-ery  impoi'tant  account  settlement 
function  in  a  Comptroller  General  independent  of  political  influence 
from  any  source. 

By  an"d  large,  the  Comptroller  Generars  independent  judgment  and 
objectivity  in  performing  his  account  settlement  function  has  been 
recognized  bv  all.  .... 

However,  it  is  inevitable  that  some  diffeivnces  of  opinion  will  arise 
from  time  to  time  between  the  indei)endent  Comptroller  General  and 
the  Attorney  (leneral  representing  the  views  of  the  executive  branch, 
especiallv  regarding  important  and  controversial  matters. 

Such  diU'erences  havo  been  rare.  l)ut  tlu\v  bring  to  question  the 
finality  of  the  Com[)ti'oller  (ieneral's  rulings" on  the  executive  branch 
as  provided  in  the  Budget  and  Accounting  Act. 

Under  the  present  system,  the  Attorney  General  generally  has  the 
final  word,  since  unlike  the  Attoi'iiey  Genei'al,  the  Comptroller  has  no 
])resent  authority  to  appeal  to  the  courts  to  resolve  the  dispute — the 
issue  can  reach  'the  courts  only  when  an(l  if  the  Attorney  General 
l)rings  a  suit  to  ivcover  amounts  illegally  paid. 

T  have  attached  as  apjiendix  II  ^  to  my  statement  a  summary  of  such 
disagreements  in  the  past  that  may  be  of  interest  to  the  conimittee. 

This  situation  gives  rise  to  the  "need  for  statutory  authority  in  the 
Comptroller  General  or  his  representatives  to  appear  in  court  to  obtain 
a  judicial   d(>termination  of  issues  involved  in  conflicting  Attorney 


1  See  p.  42. 
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General  and  Comptroller  (ieneriil  positions.  Advei-se  rulings  of  the 
Comptroller  (jeneral  have  a  decided  inq^act  ni)on  programs  of  the 
Government  at  whatever  stage  in  the  piogram  they  are  rendered. 
When  this  impact  is  felt  in  the  early  or  planning  stages,  the  agency 
involved  usually  has  the  facility  for  necessary  reprograming,  substitu- 
tion, or  redirection.  This  impact  is  more  keenly  felt  when  a  program 
is  under  way,  contracts  have  been  let,  and  commitments  with  the  pri- 
vate sector  made.  In  those  situations  it  is  essential  that  final  resolution 
be  obtained  quickly. 

The  President,  in  a  statement  issued  on  December  22,  1969,  recog- 
nized very  clearly  the  problems  that  can  arise  in  such  circumstances. 
He  said,  in  part: 

When  rulings  differ,  liowever.  when  the  chief  legal  officer  of  the  executive 
branch  and  the  chief  watchdog  of  the  Congress  end  up  with  opi^sing  views  on 
the  same  matter  of  law,  the  place  for  resolution  of  such  differences,  is  the 
court — just  as  it  is  the  resolution  of  differences  between  private  citizens. 

The  President  was  speaking  of  an  amendment  which  the  Senate  had 
attached  to  a  bill  for  the  purpose  of  enfoi-cing  a  ruling  by  the  Comp- 
troller General  against  a  contrary  opinion  by  the  Attorney  General 
as  to  the  legality  of  certain  expenditures.  The  President  took  the  posi- 
tion that  legislation  on  this  subject  should : 

*  *  *  permit  prompt  court  review  of  any  difference  between  legal  opinions 
of  the  Comptroller  General  and  those  of  the  P^xecutive,  and  *  *  *  permit  the 
Comptroller  General  to  have  his  own  counsel  (rather  than  the  Attorney  General) 
to  represent  him  in  such  cases. 

Finally,  in  speaking  of  the  independence  of  the  Comi)troller  General 
the  President  stated: 

I  wish  to  assure  the  Congress  and  the  public  of  this  Nation  that  I  consider 
the  independence  of  the  Comptroller  General  of  the  United  States  of  the  utmost 
importance  in  the  separation  of  powers  in  our  Federal  system.  The  amendment 
now  under  discussion  by  the  Congress  will  not  and  should  not  be  permitted  to 
bring  this  principle  into  any  doubt. 

Title  I  is  included  in  the  bill  precisely  for  the  purpose  stated  by 
the  President  "to  permit  prompt  court  i-eview  of  any  difference  be- 
tween legal  opinions  of  the  Comptroller  General  and  those  of  the 
Executive,  and  to  permit  the  Com])trolleT-  General  to  have  his  own 
counsel  (rather  than  the  Attorney  General)  to  represent  him  in  such 
cases."  As  previously  indicated,  there  is  no  present  mechanism  by 
which  the  Comptroller  General,  unlike  the  Attorney  General,  or  even 
a  private  citizen,  can  present  these  disputes  to  a  court  for  resolution. 
This  authority  has  already  been  provided  the  Comptroller  General 
in  connection  with  his  functions  pursuant  to  the  Congressional  Budget 
and  Impoundment  Control  Act  of  1974  and  the  Federal  Elections 
Act  of  1971  prior  to  its  amendment  in  1974. 

Title  I  is  not  intended  to  alter  or  substantively  affect  any  existing 
provisions  of  law,  such  as  those  governing  the  legality  of  public  con- 
tracts, obligations,  or  expenditures,  and  the  finality  of  administrative 
determinations.  It  will  enable  the  Comptroller  General  to  obtain  a 
speedy  judicial  resolution  of  any  future  disputes  between  the  Comp- 
troller General  and  the  Attorney  General. 

Senator  Metcalf.  Would  you  pardon  the  interruption  ? 

Mr.  Staats.  Yes. 
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Si'iiatoi-  Mktcalf.  These  ;ire  the  same  pi'oblems  that  we  find  with  the 
le^ruhitory  a<^eiicies.  When  there  is  a  dispute  with  the  Attorney  Gen- 
eral, they  are  overruled  and  they  don't  ^et  to  go  into  court. 

Mr.  Dembling.  That  ds  correct,  :Mr.  Chairman.  However,  to  over- 
come some  of  these  problems,  the  Cong-ress  has  seen  fit,  for  example, 
to  orant  authority  to  the  Federal  Trade  Commission  to  ^o  into  court 
lo  enforce  its  order,  and  consideration  is  bein^  given,  as  I  understand, 
to  other  regulatory  agencies  being  given  that  same  authority. 

Mr.  Staats.  The  Federal  Elections  Commission,  which  is  a  regu- 
latory body,  also  has  this  authority  now. 

Senator  Metcalf.  I  am  not  so  sure. 

Mr.  Staats.  Let  me  say  this.  What  bothers  me  is  that  a  GoA'crnor 
can  bring  suit  if  funds  are  impounded,  a  private  citizen  can  bring  suit. 

Senator  Metcalf.  Sometimes. 

Mr.  Staats.  But  a  member  of  the  legislative  branch  cannot  bring 
suit.  There  is  something  wrong  when  this  sort  of  situation  exists. 

Senator  M?:tcalf.  1  am  not  going  to  argue  that  question  with  you 
either.  That  is  going  to  be  decided  pretty  soon.  I  filed  a  suit  against 
the  National  Petroleum  Council  as  a  member  of  the  legislative  branch 
and  one  of  the  issues  raised  was  whether  or  not  I  had  standing  to  sue. 

Mr.  Staats.  I  hope  vou  win. 

Senator  Metcalf.  I  don't  know.  It  looks  pretty  close  to  me,  as  far 
as  reaching  a  Supreme  Court  decision.  But  certainly  members  of  a 
legistlative  bodv  have  been  given  standing  to  sue  against  a  member 
of  the  legislative  branch.  We  lun  into  the  old  Supieme  Court  series  of 
decisions,  there  is  no  violation  of  the  right  when  only  one  right  is  in- 
volved or  a  small  tax  is  involved,  and  so  forth. 

But  I  think  we  could  give  standing  to  sue  to  any  one.  It  is  whether 
or  not  the  Congress  has  given  that  standing  that  sometimes  makes 
these  questions  arise.  Isn't  that  correct  i 

See,  we  didn't  give  standing  to  the  Fedei-al  Tra<le  Commission,  as 
you  will  remember,  Mr.  Dembling.  until  there  were  such  abuses  in 
enforcement  that  we  had  to  give  them  the  jiower  of  enfoi'cing  some  of 
their  own  orders. 

But  Congress  could  do  that.  I  think  ])iobably  Congress  can  do  this, 
too.  It  can  gi\e  you  some  standing  to  sue.  The  only  problem  is  whether 
you  need  it  and  whether  it  is  ai)pi'opiiate  to<lo  so.  Isn't  that  correct ? 

Mr.  Staats.  That  is  the  question.  But  what  is  of  great  concern  is 
that  the  Congress  says  to  the  Compti'oller.  ''You  have  the  responsi- 
bility to  pass  on  the  legality  of  expenditure.  You  settle  accounts.  That 
is  the  process  by  which  you  do  that.'' 

Then  if  the  Attorney  General  says  you  are  wrong,  we  have  no  re- 
course. He  has  got  a  complete  veto  over  ouj-  exercise  of  that  authority. 
The  question  is,  is  it  an  authority  if  you  have  an  officer  of  the  execu- 
tive branch — that  is  the  executive  branch  that  we  are  auditing — 
who  can  say  you  can't  even  get  into  court  i  He  not  only  vetoes  us.  our 
action,  but,  he  also  prevents  us  from  getting  the  action  litigated  in  the 
courts. 

Xow.  that  means  in  eft'ect  that  the  Congress  has  delegated  that  final 
authority  not  to  an  officer  of  the  legislative  branch,  but  to  an  officer  of 
the  executive  branch.  That  is  really  what  has  disturbed  me  ever  since 
I  have  been  Comptroller  General. 
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I  don't  believe  you  have  separation  of  poAvers  problem ;  nor  do  I 
believe  that  it  is  possible  in  those  limited  eases  whei'e  the  Attorney 
General  and  the  Comptroller  General  disao;ree  for  the  Com])troller 
General  to  carry  out  the  function  that  the  law  says  he  is  su])posed 
to  carry  out.  That  is  what  it  comes  down  to. 

Senator  Metcalf.  You  haven't  had  very  much  trouble  with  that 
recently,  thouoh,  have  you  ? 

Mr.  Staats.  There  have  been  24  cases  since  the  GAO  was  established. 
So  that  means  there  haven't  been  very  many  cases. 

Senator  Metcalf.  Now  that  is  appendix  11,^  isn't  it? 

Mr.  Staats.  Yes ;  I  believe  so. 

Senator  ^Metcalf.  Isn't  that  where  you  outlined  the  cases  in  appen- 
dix II? 

]Mr.  Staats.  Yes.  We  have  ^one  back  to  the  beuinnin<i;  to  try  to 
identify  all  of  the  cases  of  this  nature. 

Senator  j\b:TrALF.  The  '24th  case  was  what.  May  4.  1975? 

Mr.  Staats.  That  is  rioht. 

Senator  ]Metcalf.  And  the  23d  case  was  1960.  Then  you  have  to 
oo  l)ack  to  1966  to  find  the  22d  case.  So  you  only  liave  two  cases  in 
the  last  9  years. 

Mr.  Staats.  Well,  three  cases. 

Senator  Metcalf.  Twenty-three  and  24  and  25,  yes.  Three  cases  in 
the  last  9  years. 

Mr.  Staats.  I  think  we  are  talkino;  here  about  a  principle,  and  I 
suspect  that  you  could  find  also  in  most  cases  where  the  reijulatory 
aoencies  would  not  have  difficulty  comino-  into  agreement  with  the 
Justice  Department. 

Rut  when  you  have  these  differences,  we  are  not  saying-,  Mr.  Chair- 
man, that  we  should  have  the  final  authority  to  enforce  an  action  of 
our  own  right.  All  we  are  asking  foi-  is  the  right  to  get  the  case  liti- 
gated. That  I  think  is  the  same  principle  you  are  talking  about. 

Senator  Metcalf.  The  only  o])inion  I  liave  is  it  doesn't  seem  to  me 
you  have  a  very  great  problem  when  you  only  have  two  cases  since 
1970  and  three  since  1966.  That  brings  up  the  (|uestiou.  have  you  been 
tougli  enough  or  haven't  you  gotten  along  all  right  and  don't  need 
this  authority? 

Mr.  Staats.  I  think  we  have  been  tough  enough,  but  I  would  also 
have  to  say  to  you  honestly  that  the  fact  that  we  know  that  the  At- 
torney General  can  overrule  us  may  well  have  some  bearing  upon  o\ir 
willingness  to  do  it.  You  are  talking  here  essentially  about  whether 
an  officer  of  an  executive  branch  will  have  authority  to  veto  the  Comp- 
troller General  on  a  matter  of  what  does  the  law  say  with  respect  to 
authority  to  spend  money. 

Senator  Metcalf.  I  think  you  have  made  youi-  point.  I  just  want 
to  bring  out  that  it  seems  to  me  that  you  have  been  getting  along  with 
the  Attorney  General  or  having  better  negotiations  in  recent  years 
than  in  the  earlier  years.  Perhaps  this  authority  isn't  needed. 

Mr.  Eyter.  Mr.  Staats,  I  think  it  would  aid  the  deliberation  of  the 
subcommittee  on  this  matter  to  have  an  estimate  on  how  many  cases 
you  actually  brought  to  the  Attorney  General  for  litigation. 

1  Sep  p.  42. 
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Mr.  Staats.  What  docs  this  lepresont  ?  Out  of  total  numl)er  of 
cases  wliero  our  ottice  was  invoiveJ  in  litigation  whore  we  did  not  have 
agreement  ? 

]Mr.  Ryter.  Yes. 

Ml".  Staats.  T  haven't  got  it.  Unless  my  colleagnes  have  it,  I  would 
have  to  furnish  it  for  the  record. 

Mr.  Rytor.  Yes. 

Mr.  Demblixg.  I  might  say  the  Justice  Department  does  represent 
the  Comptroller  General  in  suits  that  are  brought  in  many  cases,  and 
this  involves  transportation  cases;  it  involves  cases  to  obtain  access 
to  records,  and  that  sort  of  thing. 

Title  I  is  limited  only  to  where  there  is  a  disagreement  between  the 
Attorney  (xeneral  and  the  Comptroller  General. 

Mr.  Kytki!.  1  think  it  would  be  helpful  for  the  record  to  show  the 
distribution  of  how  active  the  relationship  is.  T  understand  the  prin- 
ciple that  we  are  talking  about.  I  think  it  would  also  be  constructive 
for  the  chairman  and  the  I'anking  meuibei-  to  understand  how  active 
the  relationshij)  between  the  GA()  and  the  Attorney  General  has  been, 
say,  over  the  last  10  years. 

Mr.  DiorBLixG.  We  can  supply  that. 

Senator  :METrALF.  Would  yoii  supply  that  ^  T  think  it  is  a  very  im- 
portant point.  Maybe  if  we  are  only  talking  about  half  a  dozen  cases 
where  you  talked  to  the  Attorney  General,  three  would  be  important. 
But  if  we  are  talking  about  50  or  100  cases,  it  seems  to  me  three  Avould 
l)e  relatively  insignificant. 

Thank  you  very  much  for  bringing  up  the  otlici'  luilf  of  this  issue. 

[The  in'formatiou  referred  to  and  subsequently  supplied  follows:] 

Disputes  With  tuk  Attornky  Gexeral 

During  the  past  twelve  months  (;A()  has  referred  131S  deht  claims  and  27 
transportation  <'hiims  to  the  Attorney  General  for  litigation.  This  period  is  typi- 
cal of  our  experience  during  tlie  past  ten  years.  By  and  lai-ge  we  have  an  excellent 
working  relationship  with  the  Department  of  .Justice  regarding  delit  collection. 
The  disputes  which  we  have  cited  In'tween  the  Comptroller  Oetieral  and  the 
Attorney  (Jeiieral  arose  as  a  result  of  legal  opinions  rendered  by  the  Comptroller 
General  to  the  Congress  or  Executive  agencies.  These  are  usually  brought  to 
the  Attorney  General's  attention  by  the  Exec-utive  agency  concerned — rather  than 
by  disallowance  and  referral  to  the  Attorney  General  for  litigation.  While  we 
do  not  know  how  many  of  the  decisions  of  the  Comptroller  General  which  were 
lirought  to  his  attention  the  Attorney  (Jeneral  disagreed  with,  in  a  recent  review 
of  unpublished  Attorney  General  opinions  since  1958.  Department  of  .Justice 
officials  found  only  one  which  dealt  with  a  decision  of  the  Comptroller  (ieneral. 
Of  published  opinions  of  the  Attorney  General  during  the  same  period,  the  only 
opinions  which  directly  address  decisions  of  the  Comptroller  General  are  those 
which  we  have  cited  as  cases  of  disputes. 

Mr.  Staats.  I  would  like  to  point  out  on  page  5  on  the  last  case  we 
had  that  is  referred  to,  it  was  a  matter  of  great  concern  in  the  Con- 
gress. Xote  here  the  statements  made  by  the  President.  President 
Nixon,  when  the  Congress  put  on  an  amendment  to  appropriations  bill 
which  would  have  required  the  executive  branch  to  comply  with  our 
opinion.  These  were  statements  which  were  occasioned  by  that  action 
in  the  Senate. 

There  has  been  no  action  by  the  executive  branch  to  date  to  change 
the  position  of  the  executive  branch  on  the  need  for  our  office  haA-ing 
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this  authority.  As  you  knoAA%  we  do  liave  this  authority  in  title  X  of 
the  Congressional  Budget  and  Impoundment  Control  Act.  So  I  don't 
think  I  need  to  say  anything  further  about  title  I  unless  you  have 
questions. 

Senator  Metcalf.  Thank  you  very  much.  Thank  you  for  being 
patient  with  the  interruption. 

TITLE  II — ENFORCEMENT  OF  ACCESS  TO  RECORDS  OF  NONFEDERAL  PERSONS 

AND    ORGANIZATIONS 

Mr.  Staats.  a  second  major  objective  of  this  bill  is  to  obtain  in- 
formation from  private  sector  oi-ganizations  already  subject  to  (tAO 
audit  by  permitting  the  Comptroller  General  the  use  of  subpenas. 

More  than  48  departments  and  agencies  of  the  Federal  Government 
now  have  authority  to  subpena  records ;  however,  this  power  has  never 
been  provided  to  the  GAO.  This  authority  would  be  used  in  those  situ- 
ations where  it  becomes  difficult  or  impossible  to  obtain,  otherwise,  the 
necessary  information  from  those  doing  business  with  the  Government. 

Section  201  would  authorize  the  Comptroller  General  to  sign  and 
issue  subpenas  requiring  the  production  of  negotiated  contract  and 
subcontract  records  and  records  of  other  non-Federal  ])ersons  or  orga- 
nizations to  which  he  already  has  a  right  of  access  by  law  or  agreement. 

This  authority  includes  books,  accounts,  and  other  records  of  con- 
tractors or  subcontractors  having  negotiated  Government  contracts 
and  of  various  other  non-Federal  persons  or  organizations,  most  of 
which  have  received  Federal  grants  or  other  financial  assistance. 

Section  202  would  ])rovide  that  in  case  of  disobedience  to  a  subjjena, 
the  appropriate  district  court  may  issue  an  order  requiring  compliance 
with  the  subpena  and  any  failure  to  obey  such  order  shall  be  punished 
by  the  court  as  a  contempt  thereof. 

The  procurement  statutes  require  negotiated  Government  contracts 
of  over  $2,500  to  contain  a  clause  by  which  the  contractor  agrees  to 
allow  the  Comptroller  General  access  to  "any  books,  documents, 
papers,  and  records  of  the  contractor,  that  directly  pertain  to,  and 
involve  transactions  relating  to  the  contract  or  subcontracts." 

In  view  of  this  contractual  clause,  it  might  be  questioned  that  the 
Comptroller  General  needs  subpena  power.  In  the  simplest  terms, 

(1)  the  subpena  would  enable  the  Comptroller  General  to  obtain  much 
quicker  resolution  in  the  courts  of  any  dispute  over  his  authority;  and 

(2)  the  power  to  issue  a  subpena  would,  by  its  very  existence,  elimi- 
nate many  disputes  which  may  be  raised  merely  to  create  delays. 

The  Comptroller  General  from  time  to  time  has  been  denied  access 
to  records  to  which  he  was  entitled  by  law  or  agreement  to  have  access, 
and  considerable  delays  have  })een  encountered  in  resolving  the  issue. 
In  one  case  which  had  to  be  litigated,  5i/t  years  elapsed  before  a  final 
judgment  was  obtained  confirming  the  Comptroller  General's  author- 
ity under  the  access  to  records  clause  of  the  contract  as  it  pertained 
to  the  specific  records  in  question. 

Through  issuance  of  his  own  subpena,  the  Comptroller  General 
could  avoid  the  delays  inherent  in  requesting  another  agency,  the  De- 
partment of  Justice,  to  bring  an  action  and  relying  on  attorneys  em- 
ployed by  the  Department  of  Justice,  as  well  as  receive  the  expedited 
consideration  the  courts  give  to  subpena  enforcement  proceedings. 
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Other  cases  of  refusal  could  be  cited  which,  although  not  pursued  to 
judicial  determinations,  caused  lengthy  and  unwarranted  delays  and 
otherwise  caused  adverse  effects  on  GAO  audits.  Other  instances  fre- 
quently occur  when  repeated  delays  are  occasioned  by  slowdown  tactics 
on  the  part  of  contractor  personnel — not  outright  refusals  of  records, 
but  obvious  efforts  to  impede  the  audit. 

There  is  presently  no  effective  mechanism  to  respond  to  these  delays 
It  is  very  likely  that  if  the  Comptroller  General  had  subpena  power 
available,  many  of  these  delays  would  not  occur. 

How  frequently  the  Comptroller  General  would  have  to  actually 
issue  subpenas  is  a  matter  of  conjecture  at  this  time,  of  course.  How- 
ever, the  ability  to  issue  a  subpena  would  be  an  effective  tool  in  itself, 
and  if  the  Comptroller  General  had  subpena  power,  many  of  the  access 
problems  would  not  even  arise. 

Finally,  I  want  to  emphasize  that  title  II  relates  only  to  records  to 
which  we  othei'wise  have  a  rio;ht  of  access  by  law  or  agreement. 

I  would  like  to  say  here,  Mr.  Chairman,  we  had  one  case  where  there 
was  no  argument  about  our  legal  authority.  We  have  been  negotiating 
3  years.  These  were  negotiated  contracts.  We  are  asking  for  price  and 
cost  infoi'mation.  They  simply  wouldn't  give  it  to  us. 

It  is  now  going  into  the  courts.  But  it  is  a  long,  long  process.  The 
problem  is  one  that  should  be  resolved  quickly. 

Mr.  Ryter.  Mr.  Staats,  would  you  comment  on  that  in  relationship 
to  an  investigation  that  is  going  on  from  another  subcommittee  here 
in  the  Government  Operations  Committee  ?  The  meat  investigation 

and  issuing  subpenas 

Mr.  Staats.  What  investigation  ? 
Mr.  RYr?:R.  A  meat  investigation. 
Mr.  Staats.  The  grain  inspection  ? 

Mr.  Ryter.  No;  it  is  a  meat  inspection.  It  is  a  problem  of  spoiled 
meat  and  issuing  subpenas  to  three  or  four  meat  companies  in  which 
they  have  been  dragging  their  feet.  I  think  this  investigation  is  very 
relevant  to  that.  It  is  being  held  in  the  Subcommittee  on  Federal 
Spending  Practices,  Efficiency,  and  Open  Government. 

Mr.  Keller.  I  think  I  can  i-espond  to  that.  I  haven't  followed  it 
closely,  but  I  know  the  subconunittee  has  had  trouble  in  getting  access 
to  records  of  some  of  the  packers. 

Perhaps  if  we  had  subpena  power  we  could  follow  through  more 
rapidly.  I  understand  thei-e  has  been  under  consideration  a  subpena  to 
be  issued  b}'  the  committee. 

Mr.  Ryter.  I  think  it  would  be  helpful  for  the  record  to  insert 
at  this  point  some  duplication  of  the  need.  I  think  that  meat  case  is 
very  illustrative  of  your  need  for  additional  subpena  power  here,  and 
possibly  if  you  could  appear  before  the  subcommittee  and  illustrate — 
]Mr.  Keller.  We  would  be  very  happy  to  do  that.  I  would  like  to 
elaborate  on  what  Mr.  Staats  said. 

I  have  worked  in  this  area  for  some  time.  I  am  not  sure  just  what 
happened  in  the  meat  case,  but  often  the  organization  whose  records 
you  are  trying  to  obtain— and  you  have  a  right  to  under  the  law — 
can  delay  you  for  long  periods  of  time.  You  never  get  an  outright 
I'efusal. 

To  get  into  court  you  have  to  have  the  issue  joined.  The  auditors 
tell  me  they  attempt  to  get  access  to  certain  records  of  a  company, 
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and  the  company  says,  "You  have  to  see  John  Smitli  and  he  won't  be 
back  until  next  week," 

That  type  of  thino-  goes  on.  We  think  this  would  be  quite  helpful, 
as  Mr,  Staats  said,  if  we  had  supena  power.  I  don't  think  we  would 
have  to  use  it  that  much.  It  is  a  question  of  havino-  it. 

Mr.  Ryter.  As  the  chainnan  and  the  members  of  the  committee 
Avill  have  to  determine  which  elements  of  the  bill  go  forward,  I  think 
it  would  be  most  helpful  to  provide  for  the  chairman  and,  as  we  go 
forward,  possibly  to  the  full  committee  with  a  bill,  these  examples  of 
Government  opei-ations  investigations  being  frustrated  by  this  lack  of 
power  you  are  requesting, 

[The  information  requested  and  subsequently  supplied  follows:] 

Examples  of  Problems  the  Gexerai  Accounting  Office  Has  Encountered  in 
Obtaining  Access  to  Records  of  Xon-Federal  Organizations 

/.  Access  to  records  of  meat  contractors 

On  August  27,  1075,  upon  the  request  of  a  subcommittee  of  the  Senate  Govern- 
ment Operations  Committee,  GAO  requested  access  to  records  for  audit  purposes 
of  two  jointly-owned  companies  tliat  are  major  suppliers  of  meat  to  the  military- 
GAO  has  a  right  of  access  to  the  records  by  Itoth  statute  and  agreement.  GAO 
was  unable  to  obtain  access,  and  on  Septelnber  17  the  subcommittee  issued  a 
subpoena  for  production  of  the  records.  On  October  8.  a  motion  to  quash  the 
sul)poena  was  filed  with  the  subcommittee  and  is  presently  under  consideration. 

2.  Major  defense  contractors 

GAO  frequently  encounters  protracted  delays  in  obtaining  records  of  major 
defense  contractors.  A  recent  example  concerned  the  Boeing  Aircraft  Corpora- 
tion. In  May,  1975,  four  requests  for  cost  and  pricing  data  were  submitted  to 
Boeing.  Responses  were  not  received  on  two  of  the  requests  for  two  months  and 
some  records  had  not  been  obtained  at  all  when  the  audit  was  later  discon- 
tiinied  because  of  insufficient  potential.  Other  recent  problems  with  delays  have 
involved  the  Minnesota  Mining  and  Manufacturing  Company,  General  Electric 
Company  and  Martin  Marietta  Aerospace  Company. 

3.  National  Park  Service  contractor 

On  August  9,  1974,  a  Senate  committee  requested  that  our  Office  review  the 
awarding  of  a  contract  by  the  National  Park  Service  to  Park  Reservations  Sys- 
tem, Inc.  to  estal)lish  a  system  for  making  advance  reservations  at  national 
parks.  On  August  12  the  firm  denied  GAO's  request  for  access  to  its  records.  Al- 
though the  records  were  eventually  made  available,  we  were  unable  to  complete 
our  review  prior  to  hearings  on  this  matter. 

i.  Records  of  drug  firms 

On  August  26,  1974,  GAO  requested  access  to  records  of  six  drug  firms  per- 
tinent to  particular  negotiated  contracts.  Four  of  the  drug  firms  have  filed  civil 
actions  seeking  judgments  declaring  that  GAO  has  no  authority  to  examine  the 
requested  data.  On  May  22.  1975.  GAO  requested  that  the  Department  of  Justice 
institute  legal  action  against  the  fifth  drug  firm  to  enforce  our  access  rights.  In 
addition,  we  anticipate  entering  into  litigation  with  the  sixth  firm  regarding  the 
question  of  GAO's  right  to  access. 

Mr,  Staats,  It  is  a  little  bit  like  the  discussion  we  Avere  having  a 
little  while  ago.  The  numbei-  of  times  where  we  would  need  authority 
to  go  into  court  on  our  own  wouldn't  be  so  important  as  the  fact  when 
it  does  happen,  it  is  an  important  matter. 

We  think  by  and  large  we  are  getting  good  cooperation  from  the 
contractors  on  access  to  cost  information.  But  in  the  immediate  case, 
this  involves  the  entire  drug  industry.  It  is  very  clear.  Tliey  accepted 
the  contract  with  a  clause  in  it  which  gives  the  GAO  access  to  records. 
But  we  just  don't  get  them. 
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TJio  litigation  that  we  are  goino-  into  now  will  be  long.  It  will  be 
costly.  We  need  the  information  now,  not  in  1980.  This  is  what  we  are 
talking  about  here. 

Mr.  TuRXER.  General  Staats,  on  that  point,  the  authority  you  are 
seeking  or  subpena  power,  would  that  be  in  your  "independent'"  ca- 
pacity as  Comptroller  General  in  the  settlement  accounts  and  account- 
ing capacity  ? 

Mr.  Staats.  No.  I  would  like  for  others  to  conunent  here.  But  my  re- 
action, to  answer  your  question,  would  be  we  w^ould  be  doing  it  on  be- 
lialf  of  Congress. 

Xow,  one  of  the  reasons  that  we  are  interested  in  the  drug  cost  infor- 
mation, for  example,  is  the  work  of  the  Senate  Snuill  Business  Com- 
mittee and  the  Senate  Labor  and  Public  Welfare  Committee.  They 
have  both  been  anxious  for  us  to  get  this  kind  of  information. 

We  need  to  go  into  it  also  on  the  basis  of  our  own  independent  audit- 
ing responsibility.  So  1  guess  I  would  have  to  say  it  is  a  combination. 

But  whether  it  is  a  combination  of  one  or  the  other,  we  caiuiot  really 
carry  out  our  res[)onsibility  foi-  auditing  those  costs  wthout  the 
information. 

Mr.  Turner.  You  don't  see  any  distinction  between  exercising  a 
subjiena  power  in  your  capacity  as  the  Comptroller  General  and  inde- 
pendent officer  of  the  Ignited  States,  and  exercising  a  subpena  power 
in  your  capacity  as  an  agent  of  the  Congress  or  at  the  request  of  some 
committee  of  Congress  ?  You  see  no  distinction  there  ? 

Mr.  Staats.  I  don't  see  the  distinction. 

]Mr.  Keller.  I  don't  see  the  distinction  between  the  two.  You  really 
could  use  it  in  both  areas. 

Mr.  Demblixg.  It  should  be  pointed  out,  ]Mr.  Turner,  that  usually 
when  the  Comptroller  General  is  seeking  informatitm  from  the  con- 
tractor, it  is  usually  in  an  investigative  role  and  usually  on  behalf  of 
his  legislative  function  and  in  lesponse  usually  to  a  request  from  the 
Congress. 

So  more  often  it  would  be  used  in  that  role  rather  than  in  the  execu- 
tive function  role.  But  as  a  legislative  function  of  the  Comptroller 
(leneral  or  as  an  independent  officer  of  the  United  States.  I  think  it  is 
not  that  much  different. 

Mr.  Staats.  Ordinaiily  when  we  are  functioning  in  what  we  have 
described  as  the  executive-type  activity,  we  are  talking  about  actions 
against  an  agency  of  the  Government,  an  agency  that  has  made  an 
illegal  ])ayment  or  about  to  make  an  illegal  payment,  or  its  accounting 
system  is  or  is  not  in  conformity  with  the  ])rinciples  and  standards  we 
are  authorized  to  promulgate. 

I  would  suffjrest,  I  would  hazard  a  guess  in  most  cases,  if  we  would 
use  the  subpena.  it  would  be  on  behalf  of  investigative  activity  or  work 
we  are  doing  pursuant  to  requests  we  <:ot  from  committees  of 
Congress. 

TITLE  III EXFORCEMEXT  OF  ACCESS  TO  RECORDS  OF  FEDERAL  DJ^PARTMEX'TS 

AXD    ESTABLISHMEXTS 

Title  III  has  to  do  with  access  to  records  of  the  Federal  depart- 
ments and  agencies.  A  third  major  objective  of  the  bill  is  to  provide 
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means  of  enforciiio;  the  Comptroller  General's  ngrht  of  access  to  infor- 
mation in  the  possession  of  the  executive  branch. 

Title  III  would  amend  generally  section  313  of  the  Budget  and 
Accounting  Act  of  1921,  so  as  to  provide  a  means  of  enforcing  the 
Comptroller  General's  existing  right  of  access  to  the  documentation 
needed  to  audit  adequately  Federal  and  federally  assisted  programs. 

The  title  would  authorize  the  Comptroller  General  to  institute  an 
action  to  compel  production  of  documents  in  cases  where  an  executive 
department  or  establishment  fails  to  comply  with  a  request  for  infor- 
mation, books,  documents,  papers,  or  records.  In  addition,  it  authorizes 
the  Attorney  General  to  represent  the  defendant  official  in  such  actions. 

Title  III  does  not  expand  our  statutory  authority  relating  to  access 
to  records  of  Federal  agencies,  contractors,  and  recipients  of  Federal 
assistance.  It  merely  establishes  a  strengthened  procedure  for  obtain- 
ing the  records  to  which  we  are  entitled  by  law. 

One  of  the  most  important  duties  of  GAO  is  to  make  independent 
audits  of  agency  operations  and  programs  and  to  report  to  the  Con- 
gress on  the  manner  in  which  Federal  departments  and  agencies  carry 
out  their  responsibilities.  The  Congress,  in  establishing  GAO,  recog- 
nized that  the  Office  would  need  to  have  complete  access  to  the  records 
of  the  Federal  agencies. 

The  more  important  factors  underlying  the  law,  the  intent  of  the 
Congress,  and  the  GAO's  policy  of  insisting  on  generally  unrestricted 
access  to  pertinent  records  of  agencies  and  contractors  in  making 
audits  are : 

1.  An  adeq^uate,  independent,  and  objective  examination  contem- 
plates obtaining  a  comprehensive  understanding  of  all  important 
factors  underlying  the  decisions  and  actions  of  the  agency  or  con- 
tractor management  relating  to  the  subject  of  GAO  examinations. 

2.  Enlightened  management  direction  and  execution  of  a  pro- 
gram necessarily  must  consider  the  opinions,  conclusions,  and  recom- 
mendations of  persons  directly  engaged  in  programs  that  are  an 
essential  and  integral  part  of  operations.  Similarly,  knowledge  of  this 
type  is  just  as  important  and  essential  to  us  in  making  a  dependent 
review  and  evaluation  as  it  is  to  management  in  making  basic 
decisions. 

3.  Agency  internal  audits  and  other  evaluative  studies  are  abso- 
lutely necessary.  They  are  important  tools  by  which  management  can 
keep  informed  of  how  large  and  complex  activities  are  being  carried 
out.  Knowledge  of  the  effectiveness  with  which  internal  review 
activities  are  carried  out  and  the  effectiveness  with  which  corrective 
action  where  needed  is  taken  is  absolutely  necessary  to  GAO  in  the 
performance  of  its  responsibilities. 

4.  Availability  of  internal  audit  and  other  evaluative  documents 
to  GAO  enables  us  to  concentrate  a  greater  part  of  our  efforts  in  de- 
termining whether  action  has  been  promptly  and  properly  taken  by 
agency  officials  to  correct  identified  weaknesses,  and  help  eliminate 
duplication  and  overlapping  in  audit  efforts. 

For  this  discussion,  I  believe  it  is  self-evident  that  the  GAO  in  its 
role  as  an  oversight  arm  of  the  Congress,  cannot  be  effective  if  it  does 
not  have  full  access  to  records,  information,  and  documents  pertaining 
to  the  subject  matter  of  an  audit  or  review. 
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The  intent  of  the  various  laws  assigning  authority  and  responsi- 
bility to  the  GAO  is  clear  on  this  point.  The  right  of  generally  unre- 
stricted access  to  records  is  based  not  only  on  laws  enacted  by  the 
Congress  but  is  a  necessary  adjunct  to  the  duties  and  responsibilities 
of  the  Comptroller  General. 

I  have  attached  appendix  III  ^  to  my  statement,  a  summary  of  some 
examples  of  the  numerous  and  longstanding  problems  GAO  has  had 
in  obtaining  records  of  Federal  agencies. 

TITLE    IV PROFITS    STUDY 

Finally,  title  IV  would  afford  the  Comptroller  General  authority 
to  make  "selective  studies  of  the  profits  of  Government  contractors  and 
subcontractors  whose  Government  business,  in  their  most  recent  fiscal 
year,  aggregated  $1  million  or  more.  These  studies  would  be  made 
with  a  view  toward  comparing  profits  on  Government  business  with 
profits  on  commercial  business. 

Subsection  (b)  requires  that,  when  requested  by  the  Comptroller 
General  or  his  representatives,  contractors  will  submit  such  infomna- 
tion  maintained  in  the  normal  course  of  business  as  the  Comptroller 
General  determines  is  necessary  or  appropriate  to  conduct  his  studies 
under  subsection  (a). 

Subsection  (c)  authorizes  the  Comi)tioller  General  and  his  repre- 
sentatives to  audit  and  inspect  and  to  make  copies  of  any  books,  ac- 
counts, or  other  records  which  the  Comptroller  General  determines  are 
necessary  to  permit  calculation  of  the  piofits  of  any  contractor. 

This  subsection  specifically  precludes  the  Comptrollei-  General  from 
disclosing  any  information  obtained  solely  under  the  authority  of  sec- 
tion 401  that" might  reveal  a  contractor's  "profits  or  is  of  a  proprietary 
nature,  as  certified  by  the  contractor,  on  any  individual  commercial 
contract  or  on  any  individual  contract  entered  into  pursuant  to  for- 
mally advertised  competitive  bidding. 

Subsection  (d)  defines  for  the  purpose  of  the  title  the  terms  "contra- 
tor,"  "services  and  materials  "  "Government  contracts,"  and  "com- 
mercial conti-acts." 

By  section  408  of  the  act  approved  November  19,  1969,  Public  Law 
Xo.  "91-121,  83  Stat.  204,  208,  the  Comptroller  General  was  authorized 
and  directed  to  conduct  a  one-time  study  of  the  profits  of  representa- 
tive defense  contractors  and  subcontractors.  The  Comptroller  Gen- 
eral's report  on  this  study,  3-159896,  was  submitted  to  the  Congress  on 
March  17,  1971.  Title  IV  Avould  provide  permenant  authority  for  such 
studies. 

There  is  a  similar  provision  we  are  suggesting  to  the  one-time  study. 
We  believe  it  would  be  better  to  have  such  permanent  authority  pro- 
viding for  such  studies  on  a  periodic  basis,  rather  than  to  risk  the 
added  controversy  that  could  result  from  the  studies  being  proposed 
from  time  to  time. 

Finally,  I  believe  that  an  independent  study  by  GAO  on  profits  is  a 
greater  value  to  the  Congress  than  studies  performed  by  the  contract- 
ing agencies  in  the  executive  branch. 

1  See  p.  54. 
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1  would  like  to  also  add  here  another  point,  that  a  <>reat  deal  of  the 
interest  in  the  Congress  on  profits  is  not  only  the  question  of  Avhether 
profits  for  Government-negotiated  contracts  are  high  or  lower  than 
commercial  business — the  contractors  have  continually  argued  that 
their  proiits  are  lower — but  also  the  question  of  what  trends  are, 
whether  those  trends  are  down  or  up  in  relation  to  commercial  profits. 

We  don't  know  of  any  way  that  you  can  get  at  this  except  periodi- 
cally from  time  to  time  make  these  kinds  of  studies  and  then  look  at 
the  trend.  We  have  no  authoi'ity  now  to  do  this  because  we  cannot  get 
access  to  their  commercial  profits. 

We  have  to  look  at  the  overall  averages  that  come  out  of  the  SEC 
and  Federal  Trade  Commission.  We  cannot  break  out  their  contracts. 

In  addition.  1  would  like  to  point  out  that  the  general  provision 
of  S.  2'268  provides  that  in  actions  brought  under  this  Act  the  Comp- 
ti'oller  General  shall  be  i-epresented  by  attorneys  of  the  General  Ac- 
counting Office  or  by  additional  counsel  of  his  choosing  who  may  be 
emj)loyed  without  regard  to  the  })rovisions  of  title  V,  United  States 
Code,  governing  a})pointments  in  the  competitive  service,  and  the  pro- 
visions of  chapter  .51  and  subchapter  III  and  VI  of  chapter  58  of  such 
title  relating  to  classification  and  general  schedule  pay  rates. 

This  is  similar  to  the  authority  provided  in  the  Congressional 
Budget  and  Impoundment  Control  Act  of  1974.  In  addition,  this  pro- 
vision states  that  any  action  brought  under  this  act  shall  be  expedited 
in  evei'y  way. 

We  believe  that  GAO  serves  as  a  vital  resource  of  the  Congress  by 
obtaining,  analyzing  and  presenting  through  its  audit,  review  and 
reporting  activities  information  necessary  to  enable  the  Congress  to 
legislate  more  efi'ectively. 

In  addition,  GAO  is  required,  except  where  otherwise  specifically 
provided  by  law,  to  settle  and  adjust  claims  by  and  against  the  Gov- 
ernment including  the  settlement  of  accounts  of  accountable  officei-s, 
and  to  determine  tlie  legality  of  expenditures  or  proposed  expenditures 
of  appropriated  funds. 

In  our  opinion,  S.  2268,  if  enacted,  will  provide  our  Office  with 
needed  authority  to  strengthen  and  update  its  powers  and  functions 
so  as  to  enable  us  to  more  effectively  car-ry  out  our  general  responsi- 
bilities. We  look  forward  to  jnoviding  our  fullest  cooperation  in  con- 
nection with  consideration  of  this  legislation. 

Senator  Metcalf.  The  various  material  in  the  indices  will  be  in- 
corporated in  the  record. 

[The  appendixes  to  General  Staats'  statement  follow:] 
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Appendix  I 


COMPARISON  OF  TITLES  I,  II  AND  THE  GENERAL  PROVISIONS  OF  S.2  268  WITH 
TITLES  VI  AND  VII  OF  S.4432,  91st  CONGRESS,  THE  PROPOSED  BUDGET  AND 
ACCOUNTING  IMPROVEMENT  ACT  OF  19  70,  AS  PASSED  BY  THE  SENATE  ON 
OCTOBER  9,  19  70 


1.     Comparison  of  Title  I  -  ENFORCEMENT  OF  DECISIONS  AND  SETTLEMENTS 
AND  THE  GENERAL  PROVISIONS,  §2268,  with  Title  VII  -  ENFORCEMENT 
OF  DECISIONS  AND  SETTLEMENTS,  S.4432. 

S.4432  provides  for  declaratory  and  injunctive  relief  whereas 
S.2268  provides  for  declaratory  relief  only. 

S.4432  requires  the  Attorney  General  to  certify  that  he  is  in 
disagreement  with  the  Comptroller  General  in  order  for  the  Attorney 
General  to  represent  the  defendant.   S.2268  does  not  impose  this  require- 
ment. 

S.4432  provides  that  an  action  shall  be  heard  by  a  three- judge 
district  court.   S.2268  does  not  contain  this  provision. 

S.4432  provides  that  no  action  may  be  instituted,  nor  any  court 
appearance  made  by  the  Comptroller  General  until  the  expiration  of  60 
calendar  days  from  the  date  on  which  the  Comptroller  General  gives  notice 
to  the  House  and  Senate  Committees  on  Government  Operations  of  his  intention 
to  file  such  a  suit  or  make  such  appearance.   During  this  period  Congress 
may  prevent  such  action  by  the  passage  of  a  concurrent  resolution  disapprov- 
ing it.   In  computing  the  60-day  period,  days  on  which  either  House  is 
not  in  session  because  of  adjournment  of  more  than  three  days  to  a  day 
certain,  or  an  adjournment  sine  dj_e,  are  excluded.   S.2268  does  not 
contain  this  provision,. 


Comparison  of  Titlfe  II  -  ENFORCEMENT  OF  ACCESS  TO  RECORDS  OF 

NON-FEDERAt-..PERSONS  AND  .ORGANIZATIONS,  S.2268  with  Title  VI  - 

SUBPENA  POWERv  S.4432.  \' 

» 

These  two  titles  a-^e  substantially  identical. 
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APPENDIX  II 


SUMMARIES  OF  DISPUTES  BETWEEN 
THE  COMPTROLLER  GENERAL  AND  THE  ATTORNEY  GENERAL 


(1) 

Citation 

2  Comp.  Gen.  6  (1922) 
A-7408,  January  29,  1923 
2  Comp.  Gen.  784  (1923)  - 

Nature  of  Dispute 

The  Comptroller  General  and  the  Employees  Compensation  Commission 
differed  in  their  interpretation  of  the  statutory  prerequisites  for 
recovery  of  personal  injury  compensation  awards.   The  Acting  Attorney 
General  ruled  that  the  Employees  Compensation  Commission  had  the  sole 
power  to  construe  the  terms  of  the  Compensation  Act  and  that  "any 
construction  so  rendered  is  final  and  beyond  interference  by  other 
Government  officials".   33  Op.  Atty  Gen.  476  (1923). 

The  Comptroller  General  wrote  the  President  stating  that  the 
Attorney  General's  opinion  was  merely  advisory  and  was  not  controlling 
on  the  Comptroller  General,  and  also,  that  it  afforded  no  sanction  to 
the  Compensation  Commission  to  disregard  the  Comptroller  General's 
decisions.   2  Comp.  Gen.  784  (1923). 


(2) 

Citation 

2  Comp.  Gen.  832  (1922) 

Nature  of  Dispute 

The  Secretary  of  War  sought  the  Attorney  General's  opinion  on  whether 
the  War  Department  had  to  abide  by  General  Accounting  Office  General 
Regulations  No.  13,  which  required  that  claims  and  demands  of  common 
carriers  against  the  United  States  be  settled  by  the  GAO.   The  Attorney 
General  issued  an  opinion  that  the  GAO  order  to  Executive  departments 
was  a  question  of  law  for  determination  of  the  Attorney  General.   The 
Attorney  General  held  that  the  War  Department  could  disregard  the  GAO 
regulation.   33  Op.  Atty  Gen.  383  (1924). 

The  Secretary  of  War  accepted  the  Attorney  General's  opinion.   The 
Comptroller  General,  in  a  letter  to  the  President,  stated  that  such 
disregard  of  the  regulation  resulted  in  overpayments  and  unnecessary 
work.   2  Comp.  Gen.  784  (1922). 
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(3) 

Nature  of  Dispute 

The  Attorney  General  rendered  an  opinion  regarding  whether,  after 
order  by  the  Secretary  of  the  Navy  setting  aside  a  court  martial  con- 
viction and  forfeiture  of  pay,  Naval  enlisted  personnel  were  entitled 
to  receive  all  pay  they  would  otherwise  have  been  entitled  to.   The 
Attorney  General  said  that  this  was  not  a  matter  "exclusively  within  the  control 
of  the  Comptroller  General,  and  that  sections  356,  357  and  361  of  the 
Revised  Statutes  gave  the  Attorney  General  authority  to  give  an  opinion 
on  any  question  of  law  arising  in  the  administration  of  an  executive 
department.   34  Op.  Atty  Gen.  162  (1924). 

The  Attorney  General  held  that  the  amount  of  pay  actually  due  was 
left  to  the  determination  of  the  Comptroller  General. 


(A) 

Nature  of  Dispute 

The  Attorney  General  held  that  there  was  no  specific  statutory 
grant  of  authority  to  the  Comptroller  General  to  conduct  a  review  of  the 
amount  of  duties  collected  on  imported  merchandise.   34  Op.  Atty  Gen.  311 
(1924). 


(5) 

Citation 

14  Comp.  Gen.  648  (1935) 

Nature  of  Dispute 

The  Secretary  of  the  Navy  disagreed  with  the  GAO's  denial  of  a  claim 
of  a  Naval  employee  for  transportation  of  dependents  incident  to  changes 
of  station,  and  asked  the  Attorney  General  for  his  opinion.   The  Attorney 
General  stated  that  sections  356  and  357  of  the  Revised  Statutes  gave  the 
Attorney  General  authority  to  render  an  opinion  on  any  question  of  law 
arising  in  the  administration  of  an  Executive  department.   The  Attorney 
General  then  ruled  favorably  for  the  Secretary  of  the  Navy.   34  Op.  Atty 
Gen.  346  (1924). 

The  Secretary  of  the  Navy  told  the  Comptroller  General  that  not- 
withstanding his  decisions,  the  Navy  would  follow  decisions  of  the 
Attorney  General  and  the  Court  of  Claims.   The  Comptroller  General  stated 
that  accountable  officers  would  be  held  strictly  responsible  for  payments 
contrary  to  GAO  decisions.   14  Comp.  Gen.  648  (1935). 
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(6) 

Citation 

5  Comp.  Gen.  301  (1925)  -  5  Comp.  Gen.  688  (1926). 

Nature  of  Dispute 

The  Comptroller  General  held  that  section  9  of  the  Federal  Compensation 
Act  requiring  the  United  States  to  furnish  disabled  employees  with  "reason- 
able medical  *  *  *  services  and  supplies"  did  not  include  authority  to 
furnish  artificial  limbs  and  artificial  eyes.   5  Comp.  Gen.  301  (1925). 

In  35  Op.  Atty   Gen.  36  (1926),  the  A;torney  General  rendered  an 
opinion  that  such  artificial  devices  were  included  within  the  statutory 
language. 

On  reconsideration  the  Comptroller  General  reaffirmed  his  prior 
decision  and  stated  that  the  Attorney  General  had  no  authority  to  determine 
the  legality  of  Federal  expenditures.   5  Comp.  Gen.  688  (1926). 


(7) 

Citation 

8  Comp.  Gen.  695  (1928) 

Nature  of  Dispute 

The  Secretary  of  War  wanted  to  cancel  a  clause  which  the  Comptroller 
General  included  in  the   standard  form  transportation  contract. 

The  Attorney  General  held  that  promulgation  of  the  clause  interfered 
with  the  authority  of  the  Secretary  of  War  and  to  that  extent  it  was 
invalid.   36  Op.  Atty  Gen.  289  (1930) 


(8) 

Citation 

A-A0698,  June  14,  1933. 

Nature  of  Dispute 

The  Attorney  General  advised  the  Secretary  of  Agriculture  that  expendi- 
tures which  the  Secretary  made  were  not  subject  to  restrictions  imposed  by 
statute  upon  Federal  expenditures.   37  Op.  Atty   Gen.  1  (1932). 

The  Comptroller  General  informed  the  Secretary  of  Agriculture  that 
his  failure  to  account  to  General  Accounting  Office  for  funds  spent 
pursuant  to  the  Act  could  not  be  justified;  that  the  Attorney  General's 
decisions  were  only  advisory;  but  that  the  Comptroller  General's  decisions 
were  conclusive  on  executive  branch.   A-40698,  July  14,  1933. 
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(9) 

Citation 

11  Comp.  Gen.  275  (1932) 

Nature  of  Dispute 

The  Comptroller  General  held  that  there  was  no  statutory  authority 
for  enlisted  men  in  the  Philippine  Scouts  to  retire  after  30  years  of 
service. 

In  subsequent  legal  action,  the  Attorney  General  argued  the  opposing 
views  of  the  War  Department. 

The  Supreme  Court  found  that  there  was  a  clear  statutory  duty  to  pay 
the  claim,  but  that  mandamus  would  not  lie  against  the  Comptroller  General. 
Miguel  V.  McCarl,  291  U.S.  442  (1934). 


(10) 

Citation 

A-43746,  August  26,  1932 

Nature  of  Dispute 

The  Comptroller  General  objected  to  several  proposed  instructions 
concerning  travel  and  transportation  of  military  personnel  to  be  issued 
by  the  Secretary  of  War.   The  Secretary  asked  the  Attorney  General  whether, 
as  a  result  of  the  Comptroller  General's  opinion,  a  per  diem  in  excess  of 
30  days  could  be  paid. 

The  Attorney  General  advised  the  Secretary  of  War  that  in  the  absence 
of  statutory  authority,  the  Comptroller  General  could  not  bind  the  Secretary. 
The  Attorney  General  also  advised  the  Secretary  that  only  the  Secretary 
and  the  President  had  authority  to  make  regulations  in  this  area;  but  that 
it  was  up  to  the  Comptroller  General  to  determine  the  amount  of  money 
actually  due.   37  Op.  Atty  Gen.  219  (1933). 


61-502  O  -  75 
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(U) 

C'i  tation 

i3  Comp.  G.-n.  186  (J934) 
13  Comp.  Gen.  J';7  (J  934) 
13  Comp.  Gen.  222  (1<.>34) 

Nature  of  Dispute 

The  Attorney  General  and  the  Comptroller  General  differed  on  con- 
struction of  the  Classification  Act,  centering  on  the  term  "adjustment" 
as  used  in  Executive  Order  No.  6440,  which  prescribed  rates  of  compensa- 
tion payable  to  employees  in  emergency  agencies  not  subject  to  the 
Classification  Act. 

The  Attorney  General  stated  that  "the  question  involved  is  one  of 
law  clearly  without  the  jurisdiction  of  the  Comptroller  General  and  within 
that  of  the  Attorney  General.   The  opinions  of  the  Attorney  General  as  the 
chief  law  officer  of  the  Government  should  be  respected  and  followed  in  the 
administration  of  the  executive  branch  of  the  Government."   The  Attorney 
General  instructed  executive  agencies  to  follow  his  interpretation  and 
not  that  of  the  Comptroller  General.   37  Op.  Atty  Gen.  562,  563  (1934). 


(12) 

Citation 

A-51607,  April  4,  1934 

Nature  of  Dispute 

The  Secretary   of  War  questioned  the  authority  of  the  Comptroller 
General  to  issue  certain  regulations. 

The  Attorney  General  advised  the  Secretary  of  the  Navy  that  certain 
paragraphs  of  the   regulations  were  invalid  because  they  were  in  conflict 
with  the  Economy  Act  of  June  30,  1932,  and  he  instructed  the  Secretary  to 
disregard  those  portions  of  the  regulations.   37  Op.  Atty  Gen.  559  (1934), 
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(13) 

Citation 

A-56761,  July  27,  1934,  August  9,  1934,  August  31,  1934 

Nature  of  Dispute 

The  Comptroller  General  held  that  an  Executive  order  which  allowed 
for  payment  of  losses  sustained   by  Government  employees  and  military 
personnel  in  foreign  countries  due  to  appreciation  of  foreign  currencies 
in  their  relation  to  the  American  dollar  was  not  applicable  to  losses  sus- 
tained in  the  Soviet  Union. 

In  letter  to  the  President,  the  Attorney  General  disagreed  with  the 
Comptroller  General's  position  and  held  that  losses  sustained  in  the  Soviet 
Union  were  covered  by  the  Executive  order.   The  Attorney  General  stated  that: 

"*  *  *  The  question  as  to  what  constitues  losses  within 
the  meaning  of  the  statute  is  a  matter  solely  for  the 
determination  of   the  President  *  *  *.   Hence  the  Comp- 
troller General  is  without  jurisdiction  to  determine 
whether  losses  for  which  the  President  has  authorized 
reimbursement  are  allowable  under  the  terms  of  the 
statute." 

The  Attorney  General  recommended  to  the  President  that  he  issue  an 
Executive  order  specifically  authorizing  the  reimbursement  of  such  losses 
as  those  in  question  in  order  to  insure  compliance  by  the  Comptroller 
General.   38  Op.  Atty.  Gen.  71  (1934). 
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(14) 

Citation 

A-25746,  January  30,  1929;  A-44741,  uctober  3,  1932 

Nature  of  Dispute 

The  Comptroller  General  held  that  a  military  officer  who  was  ordered 
from  a  station  within  the  United  States  to  his  home  to  await  further  orders 
did  not  make  a  permanent   change  of  station  within  the  meaning  of  section  12 
of  the  Act  of  May  18,  1920,  41  Stat.  604,  as  amended  by  the  Act  of  June  10, 
1922,  42  Stat.  631. 

In  response  to  a  query  by  the  Secretary  of  the  Navy,  the  Attorney 
General  held  that  such  an  order  does  constitute  a  permanent  change  of 
station  within  the  meaning  of  the  statute.   38  Op.  Atty   Gen.  176  (1933); 
See  also,  34  Op.  Atty  Gen.  346  (1924);  Bullard  v.  United  States,  66  Ct. 
CI.  264  (1928). 

The  Attorney  General  instructed  the  Secretary  of  the  Navy  to  accept 
his  opinion  as  controlling,  stating  that: 

"*  *  *  the  Comptroller  General,  who  is  clearly  an  admin- 
istrative officer  of  the  Government,  is  likewise  bound  as 
a  matter  of  law  by  the  construction  placed  upon  the  statute 
by  the  Attorney  General  and  the  Court  of  Claims."   38  Op. 
Atty  Gen.  176,  179  (1935). 

(15) 

Citation 

14  Comp.  Gen.  443  (1934) 

Nature  of  Dispute 

The  Comptroller  General  held  that  in  the  absence  of  a  statutory 
authorization,  the  Federal  Government  could  not  pay  cash  to  an  employee 
of  the  Panama  Canal  Service  upon  separation  from  the  Service,  in  lieu  of 
leave  accrued  but  not  taken. 

The  Attorney  General  disagreed  with  the  Comptroller  General's  decision, 
stating  that  an  Executive  order  allowing  such  cash  payments  was  a  valid 
exercise  of  Presidential  authority.   38  Op.  Atty   Gen.  300. 

On  February  20,  1936,  the  Comptroller  General  reaffirmed  his  prior 
decision.   A-57620,  February  20,  1936. 
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(16) 

Citation 

A-68974,  February  12,  1936,  May  16,  1936 

Nature  of  Dispute 

The  Comptroller  General  advised  the  Secretary  of  War  that  he  could 
not  use  appropriated  funds  for  payment  under  a  contract  since  the 
Secretary  of  War  had  wrongly  rejected  a  bid  as  not  being  responsive  to 
the  invitation. 

The  Attorney  General  stated  that  the  award  made  by  the  Secretary  of 
War  was  proper  and  legal,  and  that  the  Comptroller  General's  decision  had 
no  basis  in  law.   38  Op.  Atty  Gen.  555  (1937).      --   ^^- 

Original  award  made  by  Secretary  of  War  was  eventually  upheld.   Graybar 
Electric  Co..  Inc.  v.  United  States.  90  Ct.  CI.  232  (19A0) . 


(17) 

Citation 

A-67068,  February  19,  1936,  June  13,  1936 

Nature  of  Dispute 

The  Comptroller  General  held  that  award  of  a  contract  by  the  Department 
of  War  to  Douglas  Aircraft  Company  was  unlawful  since  there  had  been 
insufficient  competition  as  to  price.   The  Secretary  of  War  requested  the 
Attorney  General's  opinion  after  Douglas  had  fully  performed  its  part  of  the 
contract. 

The  Attorney  General  stated  that  since  the  contractor  had  fully  and 
satisfactorily  performed  the  contract,  it  would  be  manifestly  unfair  and 
unjust  to  hold  the  contract  invalid.   39  Op.  Atty  Gen.  23  (1937). 

(18) 

Citation 


A-4A016,  July  5,  1938 

Nature  of  Dispute 

The  Acting  Comptroller  General  held  that  the  Treasury  Depart- 
ment practice  of  disposing  of  useless  papers  was  not  in  accord  with 
existing  law. 

The  Attorney  General  advised  the  Secretary  of  the  Treasury  that 
the  Acting  Comptroller  General  was  in  error,  because  the  practice  of 
the  Treasury  Department  was  in  accord  with  existing  law.   39  Op.  Atty  Gen. 
249  (1939). 
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(19) 

Citation 

18  Comp.  Gen.  508  (1938) 

Nature  of  Dispute 

The  Acting  Comptroller  General  held  that  loan  agreements 
entered  ■''iito  by  the  Department  of  Agriculture  with  cooperative 
associations  at  rural  rehabilitation  projects  were  not  authorized 
by  existing  statutes. 

Attorney  General  disagreed  with  Acting  Comptroller  General, 
holding  that  the  loan  agreements  were  legal  and  that  a  properly 
designated  officer  of  the  Farm  Security  Administration  could  con- 
tinue to  countersign  properly  drawn  checks.   39  Op.  Atty  Gen.  25A 
(1939). 


(20) 

Citation 

B-23881,  March  5,  19A2 

Nature  of  Dispute 

The  Comptroller  General  declared  Illegal  loans  made  by  Farm 
Security  Administration  from  funds  appropriated  for  rural  rehabili- 
tation to  corporations  for  purpose  of  financing  purchases  of  land 
on  vrhlch  farm  families  were  to  be  relocated  after  having  been  dis- 
placed due  to  the  acquisitions  of  land  for  defense  purposes.   The 
Attorney  General  stated  that  the  expenditures  were  authorized  by 
statute  and  otherwise  legal.   AO  Op.  Atty  Gen.  193  (1942). 
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(21) 

Citation 

B-143777,  December  8,  1960 

Nature  of  Dispute 

The  Comptroller  General,  at  the  request  of  a  congressional 
subcommittee,  advised  the  Secretary  of  State  that  unless  certain 
documents  were  furnished  to  the  subcommittee,  pursuant  to  sec- 
tion 533(A) (d)  of  the  Mutual  Security  Act  of  1954,  as  amended,  funds 
would  no  longer  be  available  for  expenses  of  the  Office  of  the 
Inspector  General  and  Comptroller. 

The  Attorney  General  concluded  that  the  Comptroller  General's 
view  that  section  533(A) (d)  operated  to  cut  off  funds  was  an 
erroneous  interpretation  of  the  statute.   But,  if  the  Comptroller 
General's  view  was  correct,  the  proviso  was  unconstitutional. 
Furthermore,  according  to  the  Attorney  General,  despite  the  Comp- 
troller General's  letter  giving  notice  of  the  cutoff  in  funds. 
Mutual  Security  Funds  were  still  available  for  expenditure.   41  Op.  Atty 
Gen.  507  (1960). 

In  response  to  the  Attorney  General's  opinion,  Comptroller 
General  again  wrote  the  Secretary  of  State  (May  16,  1961),  stating 
that  he  found  no  sound  basis  for  altering  his  initial  conclusion. 
However,  by  then,  a  compromise  had  been  worked  out  between  the  State 
Department  and  the  subcommittee. 


(22) 

Citation 

B-156192,  December  8,  1966 

Nature  of  Dispute 

The  Comptroller  General  directed  that  a  claim  be  returned  to 
the  Armed  Services  Board  of  Contract  Appeals  to  determine  the 
amount  due  a  claimant  in  connection  with  a  contract. 

The  Attorney  General  informed  the  Secretary  of  the  Air  Force 
that  he  was  not  required  to  comply  with  the  Comptroller's  request. 
The  Attorney  General  stated  that  the  question  raised  "fundamental 
issues  as  to  the  legal  relationship  between  GAO  and  executive  branch 
agencies  in  resolution  of  disputes  arising  under  Government  procure- 
ment contracts.   I  therefore  consider  the  question  appropriate  for 
an  opinion  of  the  Attorney  General."   42  Op.   Atty  Gen.  No.  33  (1969) 
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(23) 

Citation 

49  Comp.  Gen.  59  (1969) 

Nature  of  Dispute 

The  Comptroller  General  advised  the  Secretary  of  Labor  that 
the  revised  Philadelphia  Plan,  requiring  contractors  to  commit 
themselves  to  making  race  a  factor  for  consideration  In  hiring 
employees,  was  contrary  to  law. 

The  Attorney  General  concluded  that  Philadelphia  Plan  was 
legal.   His  summary  stated  In  part  that: 

"Views  expressed  In  formal  opinion  of  the  Attorney 
General  may  be  relied  on  by  executive  departments 
and  agencies  and  their  accountable  officers,  notwith- 
standing contrary  views  expressed  by  the  Comptroller 
General."   A2  Op.  Atty  Gen.  No.  37  (1969) 

The  Federal  courts  upheld  the  validity  of  the  plan.   Contractors 
Association  of  Eastern  Pennsylvania  v.  Secretary  of  Labor.  311  F. 
Supp.  1002  (E.D.Pa.  1970),  aff'd  4A2  F.2d  159;  cert,  denied  404  u  S   854 
(1971).  ■  • 
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(24) 

Citation 

B-169687,  May  4,  1970 

Nature  of  Dispute 

The  Comptroller  General  advised  the  House  Subconraiittee  on 
Executive  Reorganization  that  part  of  Executive  Reorganization  Plan 
No.  2  of  1970  did  not  comply  with  the  requirements  of  5  U.S.C. 
904(2).   The  Attorney  General's  opinion  to  the  Subcommittee  was  that 
5  U.S.C.  904(2)  had  no  application  to  the  position  in  question 
(Executive  Director  of  the  Domestic  Council) . 


(25) 

Citation 

B-159687,  July  17,-1970 

Nature  of  Dispute 

The  Comptroller  General  expressed  doubt  about  the  Atomic 
Energy  Commission's  authority  to  adopt  revised  criteria  which 
contemplated  recovery  of  more  than  full  cost  of  uranium  enrich- 
ment services  over  a  period  of  time.   The  Acting  Assistant 
Attorney  General  took  the  position  that  the  proposed  AEC  action 
was  valid.   The  matter  was  resolved  by  enactment  of  section  8  of 
Pub.  L.  No.  91-560,  December  19,  1970,  84  Stat.  1474,  authorizing 
recovery  of  full  cost. 
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APPENDIX  III 

ACCESS  TO  RECORDS  OF  FEDERAL  ORGANIZATIONS 

1.     ACCESS  TO  FULL  RECORDS  OF  FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

From  1950  through  January  14,    1965,   GAO  has  made  various 

requests  to  the  Chairman  of  the  Board  of  Directors,    Federal 

Deposit  Insurance  Corporation,   for  complete  and  unrestricted 

access  to  all  of  the  corporation's  records  deemed  necessary  to 

carry  out  GAO's  audit  responsibility.     The  Chairman  of  the  Board 

of  Directors  has  refused  tliese  requests.     The  Corporation  has  taken 

the  position  that  GAO's  right  to  access  of  its  records  is  limited  to 

those  administrative  or  housekeeping  records  pertaining  to  its 

financial  transactions. 

2.  ACCESS  TO  REPORT  OF  INSPECTOR  GENERAL  OF  THE  AIR 
FORCE 

On  June  5,    1967,   GAO  requested  from  the  Deputy  Secretary  of 
Defense,   reports  resulting  from  internal  reviews  of  administrative 
practices  and  activities  made  by  the  Inspector  General,     The  Deputy 
Secretary  of  Defense  refused  this  request  on  November  16,    1967. 
DOD  has  taken  a  long  standing  position  that  GAO  will  be  given  complete 
factual  summaries  of  Inspector  General  Reports,   but  may  not  have 
access  to  the  reports  themselves,   on  the  grounds  that  the  reports 
include 'frank  statements  and  the  release  of  the  reports  would  dis- 
courage candor. 


55 


3.  .ACCESS  TO  RECORDS  OF  INTERNAL  REVENUE  SERVICE 
NECESSARY  TO  PERFORM  FULL  REVIEW 

On  November  16,    1967.   the  Comptroller  General  requested  from 

the  Commissioner  of  IRS,   records  necessary  to  permit  an  effective 

review  of  IRS  operations  and  activities.     This  request  was  refused 

by  the  Chief  Counsel  of  IRS  on  May  20,    1968,   and  transmitted  to  GAO 

on  June  6,    1968.     IRS  took  the  position  that  GAO  could  not  be  given 

access  to  records  for  the  purpose  of  reviewing  administration  of  the 

internal  revenue  laws. 

On  November  1.    1968,    GAO  requested  the  records  mentioned 

above  from  the  Secretary  of  the  Treasury.     In  its  request,    GAO 

disputed  the  IRS  position  that  it  could  not.   under  the  law,   grant 

GAO  access  to  records.     The  Secretary  of  the  Treasury  refused  this 

request  on  December  5.    1968.     The  Secretary  endorsed  the  position 

taken  by  IRS  noted  above. 

4.  ACCESS  TO  RECORDS  RELATING  TO  OCCUPATION  COSTS  IN 
BERLIN 

On  May  25,    1970,   the  Deputy  Director,    International  Division, 
GAO,   requested  from  Assistant  Secretary  of  State,   Bureau  of  European 
Affairs,   records  relating  to  United  States  occupation  costs  in  Berlin^ 
On  March  18,    1971,    the  Assistant  Secretary  of  State  refused  this 
request.     The  reasons  for  his  refusal  are  contained  in  a  classified 
letter  dated  March  18,    1971. 
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5.  PERMISSION  TO  VISIT  VIETNAM  TO  OBSERVE  DISTRIBUTION 
OF  U.S.    MILITARY  EQUIPMENT  TO  THAI  AND  KOREAN  TROOPS 

On  September  21,    1970,   GAO  made  a  verbal  request  to  the 
Commander,   U.S.    Military  Assistance  Command,   Vietnam  to  visit 
the  Thai  and  Korean  camps  in  Vietnam.     In  addition,    on  December  16, 
1970,   the  Comptroller  General  sent  a  letter  to  the  Secretary  of 
State  pointing  out  that  such  inspections  are  essential  if  GAO  is  to 
carry  out  its  responsibilities  for  evaluating  the  effectiveness  and 
improving  the  management  of  United  States  programs.   United  States 
military  and  embassy  officials  in  Bangkok  and  Siagon  denied  the  request 
on  the  basis  that  GAO  should  have  no  need  to  consult  host  country 
officials  or  agencies.     Subsequent  to  the  above  (in  November  and 
December  1970),   messages  were  sent  from  the  Departments  of  Defense 
and  State  stating  that  GAO  representatives  should  be  discouraged 
from  consulting  host  country  officials  or  agencies. 

On  February  5,    1971,   the  Saigon  office,   GAO,    requested  permis- 
sion to  visit  the  Korean  Base  Camp  at  Qui  Nhon,    Vietnam.     The 
Secretary  of  Defense  disapproved  this  request  on  March  6,    1971. 

6.  STUDIES  AND  INFORMATION  WHICH  SUPPORTED  TESTIMONY 

OF  DOD  DIRECTOR  OF  RESEARCH  AND  ENGINEERING  CONCERNING 
SOVIET  UNION  R&D  EXPENDITURES 

On  April  9,    1971,   GAO  requested  from  the  intelligence  community 

(specific  identification  is  classified),    studies  and  other  information 

that  had  been  used  by  DOD  as  a  basis  for  testimony  by  the  Director 

of  Defense  Research  and  Engineering  regarding  the  levels  of  Soviet 
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Union  research  and  development  expenditures.     On  May  5,    1971, 
this  request  was  refused.     GAO  was  later  informed  that  the  records 
were  not  being  made  available  as  it  would  establish  a  precedent.   GAO 
finally  did  obtain  a  copy  of  one  of  the  reports  requested. 

7.  FILES  CONCERNING  CUSTOMS  BUREAU  COMPLAINTS  OR 
INVESTIGATIONS  WHICH  MAY  OR  MAY  NOT  HAVE  RESULTED    jW 
THE  IMPOSITION  OF  A  COUNTERVAILING  DUTY 

On  April  7.    1972,   GAO  requested  from  the  Secretary  of  the  Treasury, 
files  concerning  complaints  or  investigations  which  did  not  result  in 
the  imposition  of  a  counterveiling  duty  or  were  still  under  considera- 
tion and  files  pertaining  to  countervailing  duties  that  were  imposed. 
The  Assistant  Secretary  of  the  Treasury  denied  this  request  on 
May  12,    1972.     Treasury  took  the  position  that  the  participation  by 
GAO  in  the  areas  of  Treasury's  substantive  statutory  responsibilities 
under  the  Tariff  Act  of  1970  was  inappropriate, 

8.  GENERAL  BACKGROUND  AND  ORGANIZATIONAL  INFORMATION 
FROM  THE  OFFICE  OF  THE  ASSISTANT  COMMISSIONER 
(INTERNAL  REVENUE  SERVICE)  FOR  STABILIZATION 

In  1972,   GAO  requested  from  the  Deputy  Commissioner.    Internal 

Revenue  Service,   Department  of  Treasury,   general  background  and 

organizational  information  from  the  Office  of  the  Assistant  Commissioner 

lor  Stabilization.     Although  IRS  did  not  formally  deny  GAO  the  right 

to  review  program  records,   it  proposed  limitations  that  would  have 

precluded  GAO  from  performing  an  independent  review. 
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9..   DATA  CONCERNING  REIMBURSEMENT  BY  THE  COMMITTEE  TO 

RE-ELECT  THE  PRESIDENT  OF  PRESIDENTIAL  AIRCRAFT  FLIGHT 
EXPENSES  INCURRED  DURING  SEPTEMBER  1972. 

On  October  31,    1972,   GAO  requested  from  H.  R.   Haldeman,    then 
Assistant  to  the  President,   data  concerning  all  flights  made  by  the 
Presidential  crew  during  September,    1972,   including  information 
evidencing  the  extent  to  which  the  United  States  Government  was  reim- 
bursed by  the  Committee  to  Re-Elect  the  President.   On  November  20, 

1972,  John  Dean,   then  Counsel  to  the  President,    refused  access  to 
flight  records  of  the  Presidential  crew.     Mr.    Dean  stated  that  infor- 
mation of  this  nature  has  traditionally  been  considered  personal  to 

the  President  and  thus  not  the  proper  subject  of  Congressional  inquiry. 

10  ACCESS  TO  CREDIT  UNION  EXAMINATION  REPORTS  HELD  BY 
THE  NATIONAL  CREDIT  UNION  ADMEMISTRATION 

On  December  22,    1972,   GAO  requested  from  the  Administrator, 

National  Credit  Union  Administration  (NCUA),   unrestricted  access  to 

the  Administration's  credit  union  examination  reports.     On  January  9, 

1973,  the  Administrator,   NCUA,   denied  access  to  the  reports.  NCUA 
took  the  position  that  the  Federal  Credit  Union  Act  does  not  provide 
for  the  sharing  of  credit  union  examination  reports  with  GAO. 

11  ACCESS  TO  RECORDS  OF  THE  EMERGENCY  LOAN  GUARANTEE 
BOARD 

GAO  has  made  various  requests  beginning  in  September,    1971, 

to  the  Secretary  of  Treasury,   as  Chairman  of  the  Emergency  Loan 

Guarantee  Board,   for  access  to  the  records  of  the  Emergency  Loan 
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Guarantee  Board.     The  Secretary  of  the  Treasury  has  refused  these 
requests.     The  Secretary  of  the  Treasury  took  the  position  that  it  was 
not  the  intent  of  Congress  in  establishing  the  Board  to  grant  GAO 
authority  to  review  Board  activities. 

12.  ADMINISTRATIVE  EXPENSES  OF  THE  ECONOMIC 

STABILIZATION  FUND 

GAO  made  various  requests  beginning  in  the  Spring  of  1972 
to  the  Treasury  Department  for  access  to  all  financial  records  and 
relevant  supporting  information  on  the  administrative  expenses 
of  the  Exchange  Stabilization  Fund  for  1972.     After  a  long  period 
of  refusals  and  delays,   the  Treasury  Department  agreed  in  March, 
1973,   to  provide  GAO  access  to  the  records  requested. 

13.  ACCESS  TO  RECORDS  OF  THE  BUREAU  OF  ALCOHOL, 
TOBACCO  AND  FIREARMS,   DEPARTMENT  OF  TREASURY 

In  accordance  with  the  precedent  set  by  the  Internal  Revenue 

Service,   the  Bureau  of  Alcohol,    Tobacco  and  Firearms,   Department 

Treasury,   does  not  permit  GAO  access  to  records  relating  to  the 

administration  of  laws  contained  in  the  Internal  Revenue  Code  on 

distilled  spirits,   tobacco  products,   and  certain  firearms. 

14.  ACCESS  TO  INVESTIGATION  AND  AUDIT  FILES  OF  THE 
FEDERAL  ENERGY  ADMINISTRATION 

In  March.    1974,   GAO  requested  from  the  Federal  Energy 

Administration  active  investigation  and  audit  files  necessary  for 

GAO's  review  of  FEA's  efforts  to  enforce  the  petroleum  price 
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regulations.     FEA  initially  refused  this  request.     However,   on 
December  4,    1974,    Mr.   Sawhill,   then  Administrator  of  FEA,    granted 
the  request.     Mr.   Sawhill  took  the  position  that  FEA  would  no  longer 
contest  the  fact  that  GAO  has  "plenary  access"  to  compliance  and 
enforcement  information. 

15.  ACCESS  TO  FINANCIAL  DISCLOSURE  STATEMENTS  AND 
OTHER  INFORMATION  OF  EMPLOYEES  OF  THE  OFFICE  OF 
POLICY  AND  ANALYSIS,    FEDERAL  ENERGY  ADMINISTRATION 

In  the  Spring  of  1974  GAO  made  various  requests  to  the  Office  of 

General  Counsel,   Federal  Energy  Administration  for  access  to  the 

financial  disclosure  statements  of  employees  of  the  Office  of  Policy 

and  Analysis  (OPA).   FEA  and  for  permission  to  question  OPA  employees 

to  determine  their  relationship  with  persons  holding  financial  interest 

in  consulting  firms  dealing  with  that  Office.    GAO  was  informed  that 

its  request  required  further  study  and  the  issue  remains  unresolved. 

16.  ACCESS  TO  CONTRACT  AND  INVESTIGATIVE  FILES  OF  THE 
AIR  FORCE 

GAO  requested  access  to  the  contract  and  investigative  files 

of  the  Air  Force/BUSH  contracts     Air  Force  activities  in  Europe 

are  required  to  obtain  permission  to  release  this  data  from  Air 

Force  Headquarters  and  this  has  resulted  in  an  extensive  delay^ 

17.  ACCESS  TO  RECORDS  FOR  REVIEW  OF  FEDERAL  POWER 
COMMISSION'S  AUDIT  PROCEDURES 

In  January,   197  5,   GAO  informally  requested  from  members  of 
the  Federal  Power  Commission  (FPC)  staff,   access  to  records 

-  7  - 
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necessary  to  review  the  adequacy  of  FPC's  audit  procedures  relating 

to  advertising.     The  staff  members  denied  this  request.     When  GAO 

made  this  request  to  the  Executive  Director,    FPC,   we  were  informed 

that  our  request  would  have  to  be  approved  by  the  Commission.     On 

February  3,   1975,    GAO  made  this  request  in  writing  to  the  Chairman 

of  the  Commission.     By  letter  dated  February  6,   1975,    the  Chairman 

granted  the  request  and  the  records  were  provided  on  P'ebruary  12, 

1975o 

18.     ACCESS  TO  INFORMATION  FROM  AND  ABOUT  THE  INTELLIGENCE 

COMMUNITY 

GAO  has  made  various  requests  to  the  intelligence  community 
for  access  to  records.     We  have  encountered  some  serious  difficul- 
ties in  obtaming  the  requested  mformation.     Examples  of  situations 
in  which  these  difficulties  were  encountered  are  described  more  fully 
in  our  response  of  May  10,   1974,   to  Senator  Proxmire's  request  for 
a  review  of  the  extent  of  Congressional  oversight  and  control  over 
operations  of  the  U.  S,   intelligence  community. 
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19.-  ACCESS  TO  RECORDS  OF  THE  DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Since  April  1975,  GAO  has  been  attempting  to  gain  access  to  information 
needed  to  evaluate  HUDls  experimental  housing  allowance  program  (EHAP) . 
This  is  a  social  science  research  program  on  which  about  $200  million  is 
to  be  spent  for  the  experiment;  if  it  leads  to  a  national  housing  allowance 
program,  the  cost  is  estimated  at  $8  to  $11  billion  annually.   HUD  made 
several  contracts  for  administration  of  the  various  phases  of  EHAP; 
the  contracts  contain  confidentiality  clauses  denying  HUD  itself  access 
to  information,  and  the  participants  were  promised  confidentiality  by 
the  contractors.   Although  the  contracts  also  contain  the  GAO  access  to 
records  clause  required  by  the  Federal  Property  and  Administrative  Services 
Act  of  1949,  as  amended  (41  U.S.C.  254(c)),  the  contractors,  acting  on 
advice  from  HUD,  continue  to  refuse  GAO  access  to  information  needed  for 
us  to  evaluate  this  program. 
20.   ACCESS  TO  RECORDS  OF  THE  FEDERAL  BUREAU  OF  INVESTIGATION 

In  making  a  review  of  the  FBI's  domestic  intelligence  operations 
for  the  Subcommittee  on  Civil  Rights  and  Constitutional  Rights,  House 
Committee  on  the  Judiciary,  GAO,  to  protect  the  FBI's  raw  investigative 
files,  agreed  to  accept  FBI-prepared  summaries  of  the  contents  of  those 
files  selected  for  audit.   But  in  order  to  independently  verify  the 
accuracy  and  completeness  of  those  summaries  for  ourselves  and  for  the 
Congress,  GAO  proposed  to  randomly  select  a  sampling  of  the  summaries  to 
be  verified  against  ramdomly  selected  documents  in  the  related  investiga- 
tive files.   The  documents  would  be  pulled  from  the  files  by  an  FBI  agent. 
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nam6s  of  informants  or  sources  could  be  expunged,  GAO  would  take  notes  only 
if  discrepancies  or  incompleteness  were  found,  and  the  same  confidence 
and  security  would  be  maintained  as  that  prevailing  for  the  summaries 
(no  disclosure  to  the  Committee  or  to  any  Member  of  Congress;  disclosure 
within  GAO  only  on  a  need-to-know  basis).   To  date,  the  Attorney  General 
has  refused  to  agree  to  the  verification  process  and  has  not  made  a  sub- 
stantive reply  to  Chairman  Rodino's  letter  of  June  25,  1975,  on  the  subject. 
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Senator  Metcalf.  General  Staats,  recently  Senator  Muskie  and  I 
asked  the  Cong^ressional  Research  Service  to  provide  ns  with  infor- 
mation as  to  how  ninch  the  au*^omatic  fuel  adjustment  clauses  were 
costin<jf  the  American  people.  They  came  up  with  an  estimate  that 
last  year  alone  al)Out  $0  billion  was  added  to  electric  and  (r^is  utility 
bills  by  these  clauses. 

These  automatic  clauses  are  lai'o:ely  used  by  State  commissions.  But 
the  sinofle  largest  user  of  gas  and  electric  utilities  in  America  is  the 
TTnited  States,  esj^ecially  the  Defense  Department. 

Can  you  go  in  and  audit  these  various  fuel  adjustment  clauses  in 
the  State  Department  or  the  Defense  Department  contracts? 

Mr.  Staats.  On  negotiated  contracts,  yes.  On  advertised  competi- 
tive bid  contracts,  the  answer  is  no.  But  on  negotiated  contracts  we 
can  do  that  and,  in  fact,  we  have  a  study  in  process  now  looking  at 
what  could  be  done  by  the  Defense  Department  particularly  on  nego- 
tiated contracts  to  save  fuel  costs. 

We  are  looking  at  it  from  the  point  of  view  of  conservation  of  fuel. 

As  far  as  T  know,  we  would  have  no  problem  on  those  negotiated 
contracts  to  look  at  it. 

Senator  Metcalf.  The  Department  iroes  in  and  ])ays  the  utility  for 
services  at  the  rate  established  by  the  State  Railroad  and  Public 
Service  Commission  or  Public  Utility  Conunission  or  wliatever  vou 
call  it. 

For  example,  the  Malmstrom  Air  Force  Base  in  the  State  of  Mon- 
tana buys  electi'icity  from  the  Montana  Power  Co.  As  a  result  of  an 
automatic  fuel  adjustment  clause  on  Avhich  there  is  no  hearing  and 
no  discussion,  the  rate  could  go  up  automatically  when  the  fuel  cost 
goes  up,  INfalmstrom  Air  Force  Base  would  have  to  pay  an  additional 
rate. 

It  costs  the  people  of  America,  all  the  people,  $6  billion  in  extra 
costs  last  year  accordiiig  to  the  Librarv  of  Congress  study.  As  I  say, 
the  largest  single  user  of  electricity  is  the  military  and  T"'^ncle  Sam. 

Could  you  go  in  and  audit  that  rate  increase  ? 

Mr.  Demblixg.  I  am  not  familiar  with  the  term  of  those  contracts. 
T  am  going  to  make  some  assumptions.  T  woidd  assume  the  contract 
between  the  Government  and  the  supplier  of  fuel  contains  a  provision 
for  an  examination  of  records. 

If  it  is  the  regular  negotiated  contract  betAveen  the  Government  and 
the  supplier,  it  will  contain  an  examination-of-records  clause  which 
we  have  been  discussing.  In  that  case,  we  would  have  a  right  to  go  in. 

Now,  usuallv.  however,  utilities  come  within  that  area  of  pricing 
that  is  established  for  all,  and  it  comes  in  the  category  of  what  we  call 
formal  advertising.  In  other  words,  it  is  a  set  price  so  that  there  is 
not  a  negotiated  contract.  Therefore,  it  does  not  usually  contain  that 
examination-of-records  clause. 

Mr.  Turner.  Do  you  mean  they  are  competitive  bidding  in  utility 
services  to  the  Federal  Government?  Is  that  what  you  are  saying? 

Mr.  Dembeino.  No.  I  am  saying  that  many  times  the  utility  con- 
tracts are  not  on  a  competitive  basis.  They  are  merely  on  the  basis  of 
catalog  prices.  Since  they  are  regulated,  their  prices  would  be  approved 
by  a  regulatory  body. 

"  Senator  Metcaef.  I  think  that  would  probably  be  most  of  the  time, 
wouldn't  it? 
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Mr.  I)F3iBLix(i.  I  don't  know.  I  know  there  are  neo:otiated  contracts 
between  the  (Tovernment  and  utilities  in  many  areas,  and  those  do  con- 
tain examination-of -records  clauses. 

Mr.  Keller.  I  think  one  of  the  problems  here  may  be,  is  that  the 
utilities  do  not  have  to  funiish  pricin«r  information  at  the  time  the  con- 
t  i-act  isne<>:otiat^^d. 

I  believe  the  law  says  if  the  rate  is  a})proved  by  a  utility  conmiission, 
then  the  company  does  not  have  to  furnish  cost  or  pricino-  information 
at  the  time  of  negotiation  of  a  contract.  Tt  is  a  published  price,  so  that 
is  the  price  you  ])ay. 

Senator  JNIetcalf.  I  think  that  would  noi-mally  and  usually  be  the 
case.  There  mijrht  be  some  cases,  Mr.  Demblino-,  where  the  utility  was 
the  prime  contractor  for  somethino^  like  a  radar  base  or  somethiuir  like 
that  at  a  remote  area,  and  there  was  just  the  one  consumer  and  so  forth. 
But  I  am  thinkino;  about  the  usual  case  where  I^ncle  Sam  buys  li<2:ht, 
heat,  and  air-conditionino:  for  his  courthouses  and  buys  the  same  sort 
of  services  for  Air  Force  bases,  and  so  forth,  on  a  published  rate,  just 
the  same  as  another  consumer  who  buys  an  equivalent  amount  of 
electricity. 

It  is  that  sort  of  thin<r  where  there  have  been  no  hearino:s  or  any- 
thino;.  "We  have  just  the  automatic  chan<re.  the  increase  of  rates  that  the 
Library  of  Conjjress  said  was  $B  billion. 

I  think  that  the  heaviest  fellow  is  I'ncle  Sam  because  he  is  the  bijr- 
oest  consumer.  But  yoii  can't  <io  in  and  audit  such  a  rate  increase  then 
and  say,  ''Well,  some  of  it  should  be  charoed  to  the  former  fuel  that 
was  contracted  for  at  a  lower  price  several  years  ago,  and  some  of  it 
should  be  charged  to  neAv  fuel,  recently  impoi'ted." 

Mr.  Staats.  Tt  jrets  even  more  complicated  when  the  Government  has 
a  ne<rotiated  contract,  say,  with  a  shipbuildin<r  or  an  aircraft  manu- 
facturer who  has  to  have  fuel  to  execute  that  contract. 

To  oo  beyond  the  contractor's  cost,  back  to  the  justification  of  the 
increase  in  price  that  he  is  chartjed,  is  very  difficult. 

Senator  INIetcalf.  Have  you  had  occasion  to  look  into  any  of  that? 
That  is  quite  a  bi<^  consumei-  fi<>:ure.  $(»  billion. 

Mr.  Demblixg.  The  Truth-in-Ne<rotiati(m  Act  which  was  passed  by 
the  Con^-ress  several  years  ap:o  exempts  review  of  cost  and  pricing 
data  in  contracts  where  tariffs  or  rates  are  established  by  utility  com- 
missions or  where  catalog  prices  exist  for  all,  or  contracting  is  done  by 
formal  advertising. 

That  is  what  I  was  attempting  to  say  before,  that  generally  cost  and 
pricing  data  is  not  available  because  the  rates  charged  are  approved 
by  a  regulatory  body.  They  have  been  approved  or  set  by  a  utility 
commission. 

I  know  only  a  few  instances  where  they  were  negotiated  contracts 
which  had  examination  of  records  clauses  in  them.  Consequently,  I 
don't  think  tiiat  we  have  looked  at  any.  And  I  know  we  have  not  looked 
at  it  from  the  conti-act  loss  standpoint. 

Senator  Metcalf.  "Would  the  passage  of  this  bill  make  any  difference 
in  your  authority  to  look  into  something  of  that  sort  ? 
Mr.  Staats.  No. 

Mr.  Ryter.  Just  a  few  quick  statistical  questions.  A^Hien  you  are 
asking  for  contracts  which  in  the  most  recent  years  aggregated  $1 
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million  or  more,  what  percent  of  Government  contracts  are  you  talk- 
mo^  about  from  the  most  recent  years  ? 

Mr,  Dembling.  I  am  sorry  ? 

Mr.  Ryter.  What  percent  ? 

Mr.  Dembling.  You  are  talking-  about  contracts  of  $1  million  and 
above  ? 

Mr.  Ryter.  For  your  requests,  ri«ht.  Of  $1  million  and  above. 

Mr.  Dembling.  There  was  some  $55  billion  or  $57  billion  expended 
m  procurement,  and  I  would  say  that  most  of  the  actions  are  below 
tMt.  Most  of  the  actions  in  any  one  conti-act  are  below  the  million- 
dollar  level,  but  the  larger  contracts,  the  laro-er  neg-otiated  contracts, 
are  above  the  $1  million. 

Mr.  Staats.  I  can  give  you  a  figure  not  on  $1  million  but  $500,000, 
because  I  have  had  occasion  to  get  that  figure  recently. 

If  you  exclude  contracts  under  $500,000,  you  exclude  only  10  per- 
cent of  the  total  volume  of  procurement.  A  million  dollars  would  be 
obviously  more^than  that,  but  that  gives  you  some  idea. 

Mr.  Ryter.  So  it  would  be  a  very  large  range.  What  I  am  getting  at, 
it  gives  you  a  very  large  range  of  assortment  of  contracts  and  agencies. 

Mr.  hTAATS.  The  purpose  of  the  cutoff  is  to  exclude  the  real  small 
contractors  but  still  get  the  bulk  of  the  major  procurement. 

Mr.  Ryter.  You  make  note  in  the  first  sentence  of  your  testimony 
on  this  particular  bill  "to  make  selective  studies  of  the  profits  of  Gov- 
ernment contractors."  Do  you  have  any  particular  industries  in  mind? 

Mr.  Staats.  No.  I  think  the  value  of  what  we  are  trying  to  stress 
here,  is  that  it  would  be  useful  to  know  what  has  happened  on  contracts 
which  are  cost-plus  contracts,  for  example.  That  is  what  that  selective 
means. 

Another  one  would  be  your  incentive-type  contracts.  There  are  dif- 
ferent types  of  negotiated  contracts  we' think  that  the  Government 
should  know,  from  the  standpoint  of  procurement  regulations  and  the 
types  of  contracts  it  enters  into,  what  happens  generally  if  you  have 
incentive-type  contracts  against  one  which  is  cost-plus" or  any  other 
type  of  negotiated  contract. 

The  Defense  Department  doesn't  have  that  information  today.  They 
are  m  the  process,  for  example,  of  trying  to  establish  a  new  profit 
guideline  for  negotiated  contracts  today.  And  they  are  going  out  on 
a  volunteer  basis  to  go  out 

Mr.  Ryter.  Who  is  doing  that  ? 

Mr.  Staats.  The  Defense  Department.  They  are  getting  it  on  a 
voluntary  basis  which  means  they  will  not  get  the  whole  picture.  They 
don't  have  authority  either. 

Mr.  Ryter.  Give  us  a  statistical  breakdown  once  again  in  terms  of 
dollar  value  of  negotiated  versus  open  bid  contracts.  What  propor- 
tion of  total  contracts  are  negotiated? 

Mr.  Staats.  We  can  get  that  for  you  and  supply  it. 

Mr.  Ryter.  Right.  The  overall  impact  of"  the  study  that  you 
recommend, 

Mr.  Staats,  Right, 

[The  information  referred  to  and  subsequently  supplied  follows :] 

Number  of  Companies  Which  Would  be  Subject  to  GAO  Audit 

Under  Title   IV 

Comparable  procurement  statistics  are  not  available  for  all  Federal  agencies 
to  obtain  the  exact  number  of  companies  which  would  be  subject  to  GAO  profit 
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studies  pursuant  to  Title  IV.  A  good  indication  of  the  dimension  of  the  proposed 
authority  can  be  obtained  from  Department  of  Defense  procurement  statistics 
of  all  coiitractors  that  have  at  least  one  negotiated  contract  with  "^f  I^epartment 
of  Defense  over  $100,000,  1315  have  Government  contracts  aggregating  $1,000,000 


or  more. 


Senator  ^Ietcalf.  Thank  you  very  mnch.  Now  go  ahead  to  the  next 
bill,  235^*,  and  2418  is  rekted.  . 

Mr  Stwts.  S.  2352  would  amend  the  Accounting  and  Auditing 
Act  of  1950  to  provide  for  audits  by  the  Comptroller  General  ot  the 
Internal  Revenue  Service  and  the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  of  the  Treasury  Department. 

Except  for  selected  reviews  which  have  been  performed  as  an  agent 
of  the  Joint  Committee  on  Internal  Revenue  Taxation,  the  (Tcneral 
Accounting  Office  has  not  conducted  audits  of  IRS  operations  be- 
cause it  has  not  been  able  to  obtain  access  to  IRS  records.  The  same 
situation  exists  with  respect  to  the  Bureau  of  Alcohol,  Tobacco,  and 

Firearms.  ^       .  -^  ^i     /-.  i 

The  refusal  by  the  Internal  Revenue  Service  to  permit  the  (xenerai 

Vccountino-  Office  to  review  administration  of  the  internal  revenue 

laws  has  been  the  subject  of  discussion  and  correspondence  between 

our  Office  and  IRS  for  a  number  of  years.  .   i  ^i     t 

The  Internal  Revenue  Service  has  consistently  interpreted  the  In- 
ternal Revenue  Code  as  prohibiting  the  Commissioner  of  Internal 
Revenue  from  making  any  documents  or  records  on  the  administra- 
tion of  the  Internal  Revenue  Code  available  to  GAO,  and  the  Service 
questions  the  authoritv  of  GAO  to  make  management  review  of  1Kb. 
GAO  on  the  other  hand,  believes  that  the  sections  of  the  Internal 
Revenue  Code  relied  on  by  the  Internal  Revenue  ^^^ervici^  do  not  pre- 
clude the  Service  from  making  records  available  to  GAO  tor  audit 
purposes  and  that  GAO  does  have  authority  to  make  management 

audits  of  IRS.  ^     .  , .       ^^,  ^  ^„ 

Under  26  U.S.C.  6103,  tax  returns  are  open  to  inspection  onlv  on 

order  of  the  President  and  under  rules  and  regulations  prescribed  by 

the  Secretary  of  the  Treasury  or  his  delegate  and  approved  by  the 

Existhi'cT  regulations  applicable  to  the  General  Accounting  Office 
provide  that  the  inspection  of  a  return  "in  connection  with  some  mat- 
ter officiallv  before"  the  head  of  an  establishment  of  the  Federal  Gov- 
ernment may  be  permitted  in  the  discretion  of  the  Secretary  or  Com- 
missioner upon  written  application  of  the  head  of  the  establishment. 
It  is  the  position  of  IRS  that  no  matter  involving  the  administra- 
tion of  the  Internal  Revenue  laws,  as  distinguished  from  general 
housekeeping  details  and  individual  tax  information  related  to  an 
audit  or  investigation  of  activities  of  another  department,  can  be 
"officially  before"  the  General  Accounting  Office  because : 

1  The  administration  and  enforcement  of  tax  laws  have  been 
placed  bv  law  in  the  IRS  and.  citing  26  U.S.C.  6406,  the  find- 
ino-s  of  fact  and  the  decisions  of  the  Secretary  or  his  delegate  on 
the  merits  of  any  claim  presented  under  the  Internal  Revenue 
laws  or  interest 'on  credits  or  refunds  shall  not  be  ^bject  to 
review  by  any  other  administrative  or  accounting  officer,  em- 
ployee, or  agent  of  the  Government. 

2.  The  Congress,  citing  26  U.S.C.  8022.  has  given  to  the  Joint 
Committee  on  Internal  Revenue  Taxation  rather  than  the  Gen- 
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eral  Accoiintinor  Office  the  supervisory  review  of  the  administra- 
tion of  the  revenue  laws ;  and. 

3.  The  General  Acoountino-  Office  does  not  have  authority  to 
analyze  manaofement  discretion  in  the  collection  of  revenue  ' 

We  aoree  that  under  26  I'.S.C.  6406,  we  have  no  authority  to  review 
individual  tax  matters  for  the  purjmse  of  substitutin^r  our  judfjment 
for  that  of  IRS.  In  couductino-  audits  of  TRS,  we  would  not  be  con- 
cerned with  the  settlement  of  individual  tax  matters.  Our  authority 
to  audit,  as  distinnfuished  from  our  authority  to  settle  claims  and 
accounts,  is  clearly  set  forth  in  the  law. 

Section  .312(a)  of  the  Budoet  and  Accountino-  Act.  1921,  provides 
that  the  Comptroller  (reneral  shall  investioate  all  matters  relatino- 
to  the  receipt,  disbursement,  and  a])plication  of  public  funds,  and 
that  he  shall  make  recommendations  to  the  rono;ress  lookino-  to 
greater  economy  or  efficiency  in  public  expenditures.  "" 

Section  117(a)  of  the  Budo^et  and  Accountino-  Procedures  Act  of 
1950  reaffirms  this  authority  with  the  added  authority  for  the  Comp- 
troller General  to  determine  the  principles  and  procedures  to  be  used 
m  conductino;  such  audits. 

I  should  point  out  that  the  lanoua^re  of  section  117(a)  provides 
that  except  as  otherwise  specificallv  provided  by  law,"  the  financial 
transactions  of  the  aofencies  shall  be  audited  by'GAO  in  accordance 
with  such  ])rinc]ples  and  procedures  and  under  such  i-iiles  and  roo-u- 
lations  as  may  be  prescribed  by  the  Comptroller  General.  The  only 
specific  exception  provided  by  law  which  applies  to  TRS,  26  TT  S  C 
6406  IS  a  narrow  one  which  makes  the  findings  of  fact  and  decisions 
on  claims  under  revenue  laws  exempt  from  GAO  review 

We  audit  and  report  to  the  Conofress  on  many  Governmenr  activi- 
ties notwithstanding  the  fact  that  final  settlement  authority  is  lodo-ed 
with  the  ao-ency  being-  audited.  The  primarv  purpose  of  auditincTby 
(xAO  is  to  provide  independent  and  objective  evaluations  of  how 
well  agencies  are  carryino-  out  their  responsibilities,  to  make  recom- 
mendations foi'  improvements  if  needed,  and  to  provide  other  infor- 
mation foi-  the  Cono-ress  to  use  in  carrying  out  its  legislative  and 
oversight  resi^onsibilities. 

In  performing  an  audit  of  TRS,  we  would  not  be  concerned  with 
the  Identity  of  an  individual  taxpayer,  nor,  as  stated  above,  would  we 
impose  our  ]udgment  upon  that  of  TRS  in  individual  tax  cases  We 
would  examine  individual  transactions  on  a  sample  basis  and  onlv  for 
the  jMirpose  of  evaluating  the  effectiveness  of  IRS  operations"  and 
activities. 

The  argument  is  made  by  TRS  that  the  Congress  has  given  the 
J  omt  (  omniittee  on  Internal  Revenue  Taxation  rather  than  G  \0 
tlie  supervisory  review  of  the  administration  of  the  revenue  laws. 
TT  Q  n  ^^""^""^^^e  was  established  by  the  Revenue  Act  of  1926  26 
J  A  •  ^^^V^^23,  and  its  statutory  functions  include  the  investigation 
of  the  administration  of  taxes  bv  TRS  and  the  investigation  of  mea- 
sures and  methods  looking  forward  to  simplification  of  the  tax  law. 
We  see  no  basis  for  the  argument  that  the  establishment  of  the  Joint 
J  ommittee  preempted  the  field  in  the  review  of  TRS.  Certainlv  the 
Jaw  does  not  specifically  indicate  such  preemption  and,  parentheticallv, 
it  has  never  been  argued  that  the  leigslative  oversight  of  the  depart- 
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ments  by  the  standing-  committees  of  tlie  Congress  precludes  GAO 
review  of  the  activities  of  such  departments. 

It  is  also  arfjued  that  GAO  does  not  have  the  authority  to  analyze 
tlie  exercise  of  manao-ement  discretion  in  the  collection  of  revenue, 
based  on  the  premise  that  when  enacted,  section  206  of  the  Lei^slative 
Reorganization  Act  of  1946,  31  U.S.C.  60,  provided  for  a  GAO  "ex- 
penditure analysis"  rather  than  an  ''administrative  management  anal- 
ysis" that  was' provided  for  in  the  Senate-passed  version  of  the  bill. 

It  is  clear  that  the  language  enacted  was  designed  to  broaden  GAO 
review  and  it  does  not  in  anv  manner  preclude  GAO  audit  of  IRS.  In 
fact,  section  312(a)  of  the  Budget  and  Accounting  Act  of  1921,  men- 
tioned earlier,  countemplates  management-type  audits  when  it  speaks 
of  application  of  public  funds,  and  economy  or  efficiency  of  public 

expenditures.  .    . 

The  legislative  history  of  the  1921  act  clearly  supports  this  mter- 
pretatiom  Supplementing  the  1921  act  is  section  204  of  the  Legislative 
Reorganization  Act  of  1970,  which  provides  that  the  Comptroller 
General  shall  review  and  evaluate  the  results  of  (Government  programs 
carried  on  under  existing  law.  j  r^  i  r\ 

We  are  convinced  that  the  differences  between  IRS  and  GAO  are 
at  an  impasse  and  that  enactment  of  S.  2352  will  resolve  the  matter. 
The  pi-ovisions  of  the  bill  are  similai-  to  those  developed  by  the  GAO, 
IRS,  and  the  House  Sulx-ommittee  on  Commerce,  Consumer  and  Mone- 
tary Affairs,  in  connection  with  revision  of  H.R.  8948,  which  is  pres- 
ently under  consideration  by  the  House  Committee  on  Government 
Operations. 

We  believe  it  important  that  the  right  of  GAO  to  review  the  opera- 
tions of  IRS  and  of  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms  be 
clarified  in  order  that  GAO  can  perform  independent  reviews  under 
its  own  initiative  or  at  the  request  of  congressional  committees  and 

subcommittees.  ,       •         j.  ui 

We,  therefore,  strongly  recommend  that  S.  2352  be  given  favorable 
consideration  by  your  committee  and  by  the  Congress. 

Senator  Metcalf.  We  have  had  past  hearings  and  past  discussions 
on  this  question.  Since  S.  2418  treats  a  related  matter,  would  you  go 
ahead  and  give  us  your  report  on  that  bill,  too? 
Mr.  Staats.  All  right.  .  .  .  -.hka  ^ 

S.  2418  would  amend  the  Accounting  and  Auditing  Act  of  1950  to 
require  the  Comptroller  (leneral  to  make  annual  audits  of  the  Federal 
Reserve  Board  and  the  Fedei-al  Reserve  banks  and  their  branches,  the 
Internal  Revenue  Service,  the  Comptroller  of  the  Currency,  and  the 
Office  of  Alien  Propertv.  and  to  report  the  results  to  the  Congress. 

Provision  is  also  made  to  assure  access  by  the  General  Accounting 
Office  to  the  necessary  records,  books,  and  so  forth,  belonging  to  or 
used  by  entities  being  audited,  including  reports  of  examinations  of 
member  banks  of  the  Federal  Reserve  System,  and  for  facilities  to 
verify  transactions  involving  balances  and  securities  held  by  various 
depositaries,  fiscal  agents,  and  custodians  of  the  Federal  Reserve 
Board  and  Federal  Resei've  banks  and  their  branches. 

We  have  assumed  that  this  language  would  give  us  access  to  exami- 
nation reports  of  member  banks  in  the  custody  of  the  Board  or  the  Re- 
serve banks  prepared  by  bank  examiners  of  the  Comptroller  of  the 
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Currency,  the  Federal  Deposit  Insurance  Corporation,  and  the  vari- 
ous States  as  well  as  those  of  the  Federal  Reserve  banks. 

We  are  not,  therefore,  sug-gestino-  any  change  in  the  language  of 
S.  2418  in  this  regard.  We  do  suggest,  however,  tliat  the  committee 
report  on  the  bill  and  make  it  clear  that  GAG  will  be  given  access  to 
all  exainination  reports,  from  whatever  source,  of  member  banks. 

My  views  on  the  importance  of  providing  clear  legislative  authority 
to  conduct  audits  and  investigations  of  Internal  Revenue  Service  op- 
erations are  set  out  fully  in  my  statement  on  S.  2352.  I  will,  therefore, 
confine  my  remarks  to  the  other  entities  covered  by  S.  2418. 

One  of  the  primary  purposes  of  the  Federal  Reserve  System  is  the 
control  and  regulation  of  the  supply  of  money  and  credit.  For  ex- 
ample, it  can  expand  or  contract  the  supply  of  money  and  credit  by 
purchasing  and  selling  U.S.  Government  obligations.' 

As  of  December  31,  1974,  the  Federal  Reserve  System  owned  U.S. 
securities  totaling  nearly  $86  billion.  In  view  of  the  verv  important 
part  the  Federal  Reserve  System  plays  in  the  Nation's  system  of 
money  and  credit,  we  agree  that  it  is  highly  desirable  to  provide  for 
adequate  audits  of  the  various  entities  of  the  Federal  Reserve  System 
to  enable  the  Congress  to  carry  out  its  oversight  responsibilities'. 

With  one  exception— the  audit  of  procedures  to  cancel  and  destroy 
U.S.  currency  unfit  for  circulation— the  GAO  does  not  presently  have 
direct  authority  to  make  audits  of  Federal  Reserve  System  entities, 
although  w^e  have,  on  a  number  of  occasions,  assisted  various  commit- 
tees of  the  Congress  engaged  in  particular  studies  of  their  own  in  this 
area. 

Until  1933,  the  GAO  audited  the  expenditure  vouchers  of  the  Fed- 
eral Reserve  Board  but  not  of  the  banks.  The  audits  were  made  be- 
cause of  the  ruling  of  the  Attorney  General  in  1914  that  the  fund 
obtained  by  assessment  by  the  Board  from  the  banks  to  meet  the 
expenses  were  public  moneys. 

The  Banking  Act  of  1933,  however,  superseded  this  ruling  by  de- 
claring that  these  funds  were  not  to  be  construed  as  Government  funds 
or  appropriated  moneys.  With  this  change,  the  GAO  audit  of  the 
Board's  expenditure  vouchers  was  discontinued. 

In  subsequent  years,  there  have  been  numerous  legislative  proposals 
to  provide  for  a  GAO  audit  of  the  Federal  Reserve  System.  Until  last 
year,  however,  the  GiVO  maintained  a  completely  neutral  position 
on  whether  or  not  we  should  audit  the  System,  largely  because  we 
were  w^ell  aware  that  this  is  an  extremely  sensitive  area,  and  that 
there  are  many  who  feel  that  a  GAO  audit  would  undermine  the  in- 
dependence of  the  Federal  Reserve  System  with  respect  to  its  monetary 
and  credit  operations  and  thus  damage  the  Nation's  monetary  policy- 
making system. 

We  do  not  agree  with  this  criticism.  The  bill  in  no  w^ay  restricts 
or  dictates  the  scope  of  the  GAO  audit  authority,  a  feature  I  feel  is 
highly  desirable.  It  leaves  us  free  to  carry  out  our  responsibilities  in 
accordance  with  our  usual  methods  of  reviewing  operations  through- 
out the  Government. 

Many  of  these  operations,  incidentally,  are  equally,  if  not  more, 
sensitive  than  the  Federal  Reserve  System  operations — military  assist- 
ance. State  Department  activities.  Federal  energy  programs,  to  name 
but  a  few. 
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Thei-o  is  no  reason  to  fear  in  this  area  that  we  would  interfere  with 
the  making  of  policy  determinations  because  we  would  not  be  coming 
in  prior  to  the  making  of  such  decisions.  Rather,  we  would  plan  to 
look  at  the  overall  financial  condition  of  the  System — at  its  internal 
controls  and  auditing  practices,  and  at  the  machinery  and  the  system 
by  which  determinations  are  made. 
"  The  bill  provides  that  the  (tAO  audit  would  be  made  under  such 
rules  and  regulations  as  we  would  prescribe.  In  accordance  Avith  our 
regular  policy,  any  rules  and  regulations  that  we  would  prescribe 
would  specifically  require  our  auditors  to  review^  and  evaluate  the 
nature  and  effectiveness  of  the  organizations  and  systems  of  internal 
management  control  of  the  several  entities  of  the  Federal  Reserve 
System  in  determining  the  nature  and  extent  of  GAO  audit  work 
to  be  performed. 

In  particular,  we  would  want  to  make  a  comprehensive  review  of 
the  internal  and  external  auditing  already  being  done.  This  is  in  con- 
formity with  generally  accepted  principles  of  auditing  and  is  also 
essential  in  avoiding  unnecessary  duplication  and  expenditure  of 
effort. 

The  reason  I  mention  this  point  is  in  recognition  that  there  is  some 
auditing  now  being  done  Avithin  the  Federal  Reserve  System.  It  is  our 
understandmg  that: 

A  firm  of  independent  CPA's  makes  an  annual  audit  of  the  accounts 
of  the  Board  of  Governors  and  renders  an  opinion  on  the  Board's 
financial  statements  which  is  included  in  the  Board's  annual  report  to 
the  Congress. 

The  Board's  staff  of  field  examiners  examines  ea<jh  Federal  Reserve 
Bank  and  branch  once  each  year. 

The  annual  examination  of  the  Federal  Reserve  Bank  of  New  York 
includes  an  audit  of  the  accounts  and  holdings  relating  to  the  systein 
open  market  account  and  the  foreign  currency  operations  conducted 
by  the  New  York  bank  under  policies  of  the  Federal  Open  Market 
Committee.  , 

Representatives  of  a  firm  of  independent  CPA's  accompany  the 
Board's  examiners  on  their  examination  of  one  Reserve  bank  each 
year,  to  evaluate  the  adequacy  of  the  examination  procedures. 

Each  Reserve  bank  has  internal  auditors  who  work  on  a  year-round 
basis.  Their  work  programs  are  reviewed  by  the  Board's  examiners. 

Except  for  the  opinion  of  the  CPA  firm  on  the  financial  statements 
of  the  Boaid  of  Governors  which  is  included  in  the  Board's  annual  re- 
port, no  reports  on  the  auditing  being  performed  witlim  the  Federal 
Reserve  System  are  submitted  to  the  Congress,  to  our  knowledge. 

In  any  event,  the  scope  of  the  System's  present  internal  audits  is 
not  adequate  to  provide  the  information  the  Congress  needs  to  have 
in  an  opinion.  Under  our  standards  for  audit  of  governmental  activi- 
ties, we  believe  the  scope  of  an  audit  should  include :  ,  ,     • 

1.  An  examination  of  financial  transactions,  accounts  and  reports,  in- 
cluding an  evaluation  of  compliance  with  applicable  laws  and  regu- 
lations. 

2  A  review  of  efficiency  and  economy  m  the  use  ot  resources. 
3.  A  review  to  determine  whether  desired  results  are  effectively 
achieved. 
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Examinations  of  financial  transactions,  accounts,  or  rej^orts,  or  com- 
pliance with  applicable  laws  and  regulations  include  performing 
enough  analysis  and  verification  work  to  arrive  at  opinions  as  to 
whether  financial  transactions  are  carried  out  in  accordance  with  ap- 
plicable legal  requirements  and  are  properly  accounted  for  and 
whether  the  financial  reports  present  fairly  the  financial  ])osition, 
changes  m  hnancial  position,  and  results  of  operations  of  the  various 
entities  being  audited. 

In  reviewing  programs  for  efficiency  and  economv,  our  ol)jective  is  to 
find  out  whether  the  entities  being  audited  give  due  consideration  to 
conservation  of  resources  and  minimum  exi)eiiditure  of  effort  in  carry- 
ing out  their  operations. 

That  is  just  simply  to  say,  save  money.  AVe  are  interested  in  finding 
out  whether  there  are  unnecessary  or  inefficient  or  unjustifiably  costly 
procedures,  whether  there  is  unnecessary  dui)lication  of  effort,  whether 
work  IS  being  performed  which  serves  little  or  no  useful  purpose, 
whether  equipment  is  being  insufficiently  used,  whether  there  is  over- 
staffing,  and  whether  there  are  faulty  bu'ving  i)ractices  which  result  in 
paying  unnecessarily  high  prices  or"  just  buying  too  much. 

In  carrying  out  this  kind  of  Avork.'we  do  not'undertake  to  arrive  at 
overall  opinions  as  to  whether  an  organization  is  operating  efficiently 
and  economically,  but  we  do  try  to  identify  problem  areas  and  make 
recommendations  for  greater  efficiency  and  economy.  This  kind  of 
audit  work  also  includes  determining  the  causes  of  any  inefficient  or 
uneconomical  practices  found  as  a  basis  for  proposing  constructive 
measures  for  improvement. 

In  reviewing  the  results  of  authorized  programs  or  activities,  our 
primary  purpose  is  to  find  out  whether  the  objectives  contemplated 
by  the  authorizing  legislation  are  being  achieved.  In  working  with 
other  agencies  of  the  Federal  Government,  we  have  gained  a  great 
deal  of  experience  in  making  such  reviews,  and  the  Congress  has  ex- 
pressed an  ever-increasing  interest  in  obtaining  reports  from  us  on 
the  results  of  this  kind  of  audit  work. 

The  most  recent  general  expression  by  the  Congress  on  GAO  audit- 
ing is^  m  the  Congressional  Budget  and  Impoundment  Control  Act 
of  1974  which  requires  us  to  review  and  evaluate  the  results  of  Gov- 
erment  programs  and  activities  carried  on  under  existing  law. 

Applying  these  principles  of  sound  auditing  practice,  there  are 
numerous  functions  and  activities  of  the  Federal  Reserve  System  on 
which  evaluations  of  results  achieved  or  effectiveness  of  operations 
should  be  made  as  part  of  an  independent  audit  by  the  GAO. 

Let  me  now  turn  to  some  of  the  other  specific  provisions  of  the 
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2416  authorizes  the  audit  of  the  Federal  Reserve  Board  and  the 
Federal  Reserve  banks  and  their  branches.  It  does  not  mention  the 
Federal  Advisory  Council  and  the  Federal  Open  Market  Committee. 
Technically,  these  entities  are  not  part  of  the  Board  or  the  Federal 
Reserve  banks,  but  they  are  nevertheless  an  important  part  of  the 
Federal  Reserve  System. 

For  this  reason,  I  believe  that  neAv  subsection  (d)(1)  should  be 
amended  to  make  the  Federal  Advisorv  Council  and  the  Federal 
Open  Market  Committee  subject  to  GAO  audit  as  well. 

The  bill  calls  for  an  annual  audit  as  well  as  an  annual  report  to  the 
Congress.  Because  of  the  size  and  complexity  of  Federal  Reserve  Sys- 
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teiii  operations.  T  liave  reservations  about  this  requirement.  That  is, 
if  you  construe  it  to  mean  a  complete  audit  of  the  whole  system. 

i  would  like  to  say  I  have  no  problem  at  all  on  submitting  an  annual 
report  on  the  work  we  have  done  during  the  course  of  that  year.  I 
recommend,  therefore,  that  the  requirement  be  changed  to  provide 
simply  that  the  GAO  be  directed  to  audit  the  named  entities  of  the 
Federal  Reserve  System.  With  this  change,  coupled  with  the  provi- 
sion that  the  audits  be  made  under  such  rules  and  regulations  as  the 
Comptroller  General  shall  ])rescribe,  the  bill  would  give  us  the  needed 
flexibility  to  make  selective  reviews  on  a  continuing  basis  of  different 
aspects  of  the  system  without  the  need  to  perform  a  complete  audit 
every  year. 

If  you  would  like,  we  could  also  provide  the  Congress  with  an  an- 
nual report  of  our  activities  separately. 

This  audit  ])()licy  has  proved  to  be  a  very  satisfactory  way  of  pro- 
viding usefid  information  and  needed  assistance  to  the  Congress  with 
res})ect  to  other  agencies  of  the  Government,  and  we  believe  that  it 
should  also  ap])ly  to  the  Federal  Reserve  System. 

In  this  connection,  I  would  like  to  point  out  that  under  the  Budget 
aiul  Accounting  Act  of  1921,  which  established  the  GAO,  and  under 
the  Budget  and  Accounting  Procedure  Act  of  1950,  the  determination 
as  to  the  frequency  as  well  as  the  scope  of  auditing  to  be  performed 
in  other  Government  agencies  is  left  to  our  judgment. 

We  exercise  this  judgment  in  the  light  of  congressional  interests  in 
specific  programs  and  problems  as  they  become  known  to  us,  and,  as 
the  1950  act  requires,  after  giving  "due  regard  to  generally  accepted 
]n-inci])les  of  auditing,  including  the  effectiveness  of  accounting  orga- 
nizations and  systems,  internal  audit  and  control,  and  related  admin- 
istrative practices." 

In  sununary.  Mv.  (Iiairman.  T  believe  that  S.  2418.  with  the  changes 
suggested  in  this  statement,  would  juovide  for  an  adequate  audit  of 
the^-arious  entities  of  the  Federal  Reserve  System  and  enable  us  to 
l)rovide  substantial  assistance  to  the  Congress  in  carrying  out  its 
oversight  responsibilities  of  the  Federal  Reserve  System. 

Xow,  with  res])ect  to  the  Comi>trollei'  of  the  Currency,  the  expenses 
of  the  Office  of  the  Comptroller  of  the  Currency  are  paid  from  assess- 
ments levied  against  national  banks.  With  respect  to  funds  derived 
from  such  assessments,  the  law— 12  I'.S.C.  481— specifically  provides 
that  such  funds  shall  not  lye  construed  to  be  Government  funds  or  ap- 
propriated moneys. 

For  this  reason,  the  (tAO  has  no  authority  at  present  to  undertake 
an  audit  of  the  Comptroller  of  the  Currency  and  the  national  banks. 
However,  for  the  same  reasons  discussed  in  connection  with  the  Fed- 
eral Reserve  Svstem.  I  believe  such  audits  would  prove  extremely  use- 
ful to  the  Coiigress.  and  I  welcome  the  inclusion  of  new  statutory 
authoritv  to  make  this  possible. 

Now  with  respex-t  to  the  Office  of  Alien  Property.  We  point  out  that 
the  Office  of  Alien  Propertv  was  abolished  as  a  separate  organizational 
entity  on  June  30.  1966.  although  its  functions  remain  in  the  Depart- 
ment of  Justice.  I  suggest  that  the  references  in  the  bill  be  changed 
accordingly  to  refer  to  the  alien  properties  activities  of  the  Depart- 
ment of  Justice. 
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This  is  a  relatively  minor  activity  which  incurs  expenses  pursuant 
to  annual  congressional  authorizations  but  operates  with  nonappro- 
priated funds.  For  this  reason,  we  do  not  believe  that  the  GAO  pres- 
ently has  the  authority  to  audit  these  activities. 

Whether  an  exception  should  be  made  to  permit  us  to  audit  this 
particular  nonappropriated  fund  activity  is,  of  course,  a  matter  of 
policy  for  the  Congress  to  decide.  If  we  are  so  authorized  and  directed, 
we  will  of  course  carry  out  that  responsibility. 

My  previous  recommendations  discussed  in  connection  with  the  Fed- 
eral Reserve  System  audit  apply  as  well  to  these  additional  activities. 

Mr.  Staats.  I  have  attached  here,  Mr.  Chairman,  something  which 
most  people  don't  generally  understand.  This  is  an  attachment  with 
respect  to  the  Federal  Reserve  System,  the  number  of  activities  that  it 
carries  on  other  than  those  activities  relating  to  monetary  policy. 

Over  a  period  of  years  the  Federal  Reserve  System  has  been'given 
additional  responsibilities  which  are  important  and  which  now  re- 
ceive no  audit  of  any  kind  that  is  made  available  to  the  Congress. 

I  might  say,  Mr.  Chairman,  that  the  Federal  Reserve  System  spends 
about  $500  million  a  year  to  carry  on  its  operations.  This  is  by  any 
measure  a  very  sizeable  operation.  About  99  percent  of  its  revenues 
today  are  from  interest  on  GoA-ernment  bonds  that  it  holds. 

There  is  as  much  pul)lic  money  as  if  you  appropriated  it  through 
the  Appropriations  Committee.  At  the  end  of  each  year,  after  the  ex- 
penses are  taken  care  of,  the  other  interest  that  they  have  earned  goes 
back  into  the  Treasury  as  a  receipt.  So  that  these'  are  as  much  gov- 
ernment moneys  as  if  they  were  ai^propriated  funds.  Any  operation  of 
this  size,  I  venture  to  say,  we  could  find  ways  to  save  a  great  deal  of 
money.  We  have  found  that  to  be  the  case  in  all  other  government 
agencies. 

We  have  no  reason  to  believe  it  would  not  be  the  case  here. 

[The  information  referred  to  follows :] 

Examples  of  Functions  and  Activities  of  the  Federal  Reserve  System  Sub- 
ject TO  Evaluation  of  Effectiveness  of  Results  Achieved  as  Part  of  Inde- 
pendent Audit  by  the  GAO 

Board  of  Governors  supervision  of  Federal  Reserve  Banks  : 

Supervision  of  member  banks  of  tlie  Federal  Reserve  System. 

Reserve  bank  advances  to  individuals,  partnerships,  and  corporations. 

Issuance  and  retirement  of  Federal  Reserve  notes. 

Clearinghouse  operations. 

Acting  as  depositaries  and  fiscal  agents  of  the  United  States. 

Acting  as  fiscal  agents  of  Government  departments  and  agencies  in  guarantee- 
ing loans  made  by  banks  and  other  private  financing  institutions  to  finance  pro- 
curement of  materials  and  services  for  national  defense. 

Involvement  in  issue  and  redemption  of  TT.S.  Government  securities. 

Regulating  and  supervising  the  foreign  operations  of  U.S.  commercial  banks. 
(12  U.S.C.  601-631) 

Administration  of  the  Bank  Holding  Act  which  is  designed  to  control  bank 
holding  company  expansion  and  prevent  the  expansion  of  bank  holding  com- 
panies into  businesses  not  related  to  banking.  (12  U.S.C.  1841-iaoO) 

Approval  of  bank  mergers.  The  Board  shares  this  responsibility  with  the 
FDIC  and  the  Comptroller  of  the  Currency.  The  Board  is  required  to  approve 
mergers  in  which  the  acquiring,  assuming,  or  resulting  bank  is  a  State  member 
bank.  (12  U.S.C.  1828c) 

Establishing  rules  and  regulations  for  carrying  out  the  provisions  of  the 
Truth  in  I^ending  Act  whose  purpose  is  to  assure  meaningful  disclosure  of  credit 
terms  to  consumers.  Enforcement  is  shared  with  the  other  bank  regulatory  agen- 
cies and  the  Federal  Trade  Commission.  (1,5  U.S.C.  1601) 
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Establishing  rates  of  interest  wliicli  may  be  paid  by  member  banlcs  on  time 
and  savings  deposits.  (12  U.S.C.  371b) 

Senator  :Metcai.f.  There  are  two  bills  that  relate  to  the  same  subject 
matter.  Senator  Chiles'  bill  is  a  little  dift'erent.  That  is  if  and  when  we 
decide  the  desirability  of  the  various  audits,  I  am  certain  we  can 
work  out  appropriate  language.  .  ^    .  ,    <• 

Mr.  Keller.  Insofar  as  S.  2852  is  concerned,  I  have  testified  before 
the  House  committee  on  a  similar  bill.  I  have  been  in  negotiations  on 
the  language.  If  the  committee  does  decide  to  move,  I  think  we  have 
a  workable  product  here  that  everybody  has  agreed  to  technically. 

Senator  Metcalf.  Senator  Chiles  had  planned  to  be  here  this  mor- 
ning. General.  He  has  a  couple  questions,  I  think,  to  ask  you.  I  am 
going  to  ask  you  to  respond  to  those  if  he  submits  those  in  writing. 
^  Mr.  Staats.  We  would  be  very  happy  to.  .      ,  • 

Senator  Metcalf.  Senator  Brock  has  a  continuing  interest  m  this 
legislation,  especially  Senator  Brock  on  this  subcommittee.  He  may 
examine  your  statement  and  ask  for  a  couple  questions. 

A  Member  of  the  House  of  Representatives  has  asked  me  to  pro- 
pound some  questions  regarding  unvouchered  spending  authority.  It 
is  allrelated  to  the  same  material  or  certificates  as  against  other  types 

of  spending. 

I  think  that  it  would  be  better  to  have  an  opportunity  to  examine 
the  (piestions  and  then  return  them  to  the  committee  with  your 
answers. 

Mr.  Staats.  I  would  be  very  happy  to. 

[The  information  subsequently  supplied  follows :] 
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ANSWERS  TO  QUESTIONS  REGARDING 
UNVOUCHERED  SPENDING  AUTHORITY 


Question;  Various  executive  officials  have  been  given  authority 

by  law  to  spend  Federal  funds  and  account  for  them  by  certificate, 

rather  than  by  the  usual  system  of  vouchers.   Does  the  GAO  have 

access  to  records  of  such  unvouchered  expenditures? 

Answer;  No.  We  do  perform  a  review  of  some  of-  these  funds 

which  is  limited  to  ascertaining,  on  a  test-check  basis, 

whether  the  certificates  indicate  that  the  payments  are  for 

the  purposes  authorized,  are  certified  by  duly  authorized 

persons,  and  show  that  the  correct  appropriations  are  being 

charged. 

Question;   How  many  agencies  have  such  authority  and  how  many 

officials  are  authorized  to  exercise  it? 

Answer;   The  Secretary  of  btate,  the  Inspector  General  for 

Foreign  Assistance,  the  Attorney  General,  the  Secretary  of  Defense, 

the  Secretaries  of  the  Army,  Navy  and  Air  Force,  the  Director  of 

the  Central  Intelligence  Agency,  the  Director  of  the  Peace  Corps, 

and  the  President  are  authorized  to  account  for  certain  expenditures 

solely  on  their  own  certificate. 

(1)   Department  of  State 

-  Administration  of  Foreign  Affairs. 

Section  291  of  the  Revised  Statutes,  31  U.S.C. 
§  107  provides  that  funds  appropriated  for 
"purposes  of  intercourse  or  treaty  with  foreign 
nations"  may  be  settled  by  certificate  of  the 
Secretary  of  State. 
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Emergencies  in  the  Diplomatic  and  Consular  Service. 
Annual  appropriations  for  the  Department  of  State 
provide  funds  to  meet  "unforseen  emergencies"  aris- 
ing in  the  Diplomatic  and  Consular  Service  to  be 
expended  pursuant  to  section  291  of  the  Revised 
Statutes.   Appropriations  for  fiscal  year  1975, 
Public  Law  93-433,  approved  October  5,  1974,  included 
$2,100,000  for  this  purpose. 
Foreign  Assistance. 

Section  636(a)(8)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  22  U.S.C.  §  2396(a)(8),  provides 
for  expenditures  not  to  exceed  $50,000  from  appro- 
priations pursuant  to  or  for  purposes  of  the  Act 
of  a  confidential  character  other  than  entertain- 
ment, to  be  accounted  for  by  the  head  of  the  agency 
primarily  responsible  for  administering  part  I  of 
the  Act,  or  his  designee. 
Inspector  General,  Foreign  Assistance. 
Section  624(d)(7)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  22  U.S.C.  §  2384(d)(7),  provides 
that  the  Inspector  General,  Foreign  Assistance,  may 
make  expenditures  (not  in  excess  of  $2,000  in  any 
fiscal  year)  of  a  confidential  nature  when  he  finds 
that  such  expenditures  are  in  aid  of  his  inspections, 
audits,  or  reviews,  and  to  account  for  such  expendi- 
tures only  on  his  certificate. 
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(2)   Department  of  Justice 

—   Federal  Bureau  of  Investigation. 

28  U.S.C.  §  537  provides  that  when  so  specified, 
appropriatioiB  for  the  F.B.I,  are  available  for 
"expenses  of  unforeseen  emergencies  of  a  confiden- 
tial nature,"  and  that  the  Attorney  General's 
certificate  shall  be  sufficient  for  such  expendi- 
tures.  Appropriations  for  fiscal  year  1975, 
Public  Law  93-433,  approved  October  5,  1974, 
included  $70,000  for  this  purpose. 

—  Collecting  Evidence. 

Annual  appropriations  for  the  Department  of 
Justice  provide  funds  for  collecting  evidence  to 
be  accounted  for  solely  on  the  Attorney  General's 
certificate.   Public  Law  93-433  authorized 
$30,000  for  this  purpose. 

—  Immigration  and  Naturalization  Service.  Annual 
appropriations  for  the  Immigration  and  Naturali- 
zation Service  provide  funds  to  meet  "unforeseen 
emergencies  of  a  confidential  character"  to  be 
accounted  for  solely  on  the  Attorney  General's 
certificate.   Public  Law  93-433  authorized 
$50,000  for  this  purpose. 

(3)   Department  of  Defense;  Departments  of  Army,  Navy  and 
Air  Force. 
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—  Contingencies. 

Annual  appropriations  for  the  Department  of  Defense 
provide  funds  for  "emergencies  and  extraordinary 
expenses"  to  be  accounted  for  by  a  certificate  of 
the  Secretary  of  Defense  that  expenditures  were 
for  "confidential  military  purposes."  Appropria- 
tions for  fiscal  year  1975,  Public  Law  93-437, 
approved  October  8,  1975,  included  $2,500,000  for 
this  purpose.   Funds  for  this  purpose  are  also 
appropriated  for  the  Department  of  the  Army 
($2,689,000  for  FY  1975),  Navy  ($3,707,000  for 
FY  1975)  and  Air  Force  ($2,293,000  for  FY  1975) 
and  the  Defense  Agencies  ($6,518,000)  to  be 
accounted  for  by  certificate  of  the  Secretary 
of  the  department  involved. 

—  Department  of  the  Navy. 

10  U.S.C.  §  7202  authorizes  the  Secretary  of  the 
Navy  to  account  for  funds  appropriated  and 
expended  for  emergencies  or  extraordinary 
expenses  that  cannot  be  anticipated  or  classified 
by  his  certificate,  and  he  may  delegate  that 
authority  with  or  without  the  authority  to  make 
successive  redelegations. 
(4)   Department  of  the  Treasury. 

—  Unforeseen  Emergencies. 

Annual  appropriations  for  the  Department  of  the 
Treasury  provide  funds  for  "unforeseen  emergencies 
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of  a  confidential  character"  to  be  accounted  for 
solely  on  the  certificate  of  the  Secretary  of 
the  Treasury.   Appropriations  for  fiscal  year 
1975,  Public  Law  93-381,  approved  August  21, 
1974,  and  fiscal  year  1976,  Public  Law  94-91, 
approved  August  9,  1975,  included  $100,000  for 
this  purpose. 
(5)   Central  Intelligence  Agency. 

—   50  U.S.C.  §  403j(b)  provides  that: 

"The  sums  made  available  to  the  Agency 
may  be  expended  without  regard  to  the  provi- 
sions erf   law  and  regulations  relating  to  the 
expenditure  of  Government  funds;  and  for 
objects  of  a  confidential,  extraordinary,  or 
emergency  nature,  such  expenditures  to  be 
accounted  for  solely  on  the  certificate  of 
the  Director  and  every  such  certificate  shall 
be  deemed  a  sufficient  voucher  for  the  amount 
therein  certified." 
(6)   Peace  Corps. 

—   22  U.S.C.  §  2515(d)(7)  authorizes  the  Director 
of  the  Peace  Corps  to  expend  $5,000  in  any 
fiscal  year  for  unforeseen  emergencies  or 
contingencies  to  be  accounted  for  by  certificate 
of  the  Director. 
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(7)   The  President.  ^ 

—  Compensation. 

3  U.S.C.  §  102  provides  that  no  accounting  shall 
be  made  by  the  President  for  the  official  expense 
allowance  of  $50,000.   See  the  Executive  Office 
Appropriation  Act,  1975,  Public  Law  93-381, 
approved  August  21,  1974,  and  the  Executive  Office 
Appropriation  Act,  1976,  Public  Law  94-91,  approved 
August  9,  1974. 

—  Official  Entertainment  and  Operating  Expenses 
of  the  Executive  Residence. 

Annual  appropriations  for  operation  of  the  Executive 
residence  and  for  official  entertainment  expenses 
of  the  President  provide  that  such  funds  to  be 
accounted  for  solely  on  the  certificate  of  the 
President.   This  provision  was  omitted  in  the 
Executive  Office  Appropriation  Act,  1975,  Public 
Law  93-381,  approved  August  21,  1974.   Public 
Law  94-91  provided  $1,826,000  for  this  purpose. 

—  White  House  Office. 

Annual  appropriations  for  salaries  and  expenses 
for  the  White  House  Office,  including  travel, 
provide  that  $100,000  of  such  funds  may  be 
accounted  for  solely  on  the  certificate  of  the 
President.   This  provision  was  omitted  in 
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appropriations  for  fiscal  year  1975,   See  Public 
Law  93-381,  August  21,  1974,  and  Public  Law  94-91, 
August  9,  1975. 

—  Traveling  Expenses. 

3  U  S.C.  §  103  provides  that  $40,000  may  be 
appropriated  for  the  traveling  expenses  of  the 
President  to  be  accounted  for  solely  on  the 
President's  certificate. 

—  Foreign  Affairs. 

Section  614(c)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  22  U.S.C.  §  2364(-c),  authorizes 
the  President  to  expend  $50,000,000  of  foreign 
assistance  appropriations  "pursuant  to  his  certifi- 
cation that  it  is  inadvisable  to  specify  the 
nature  of  the  use  of  such  funds,  which  certifica- 
tion shall  be  deemed  to  be  a  sufficient  voucher 
for  such  amounts."  The  President  must  promptly 
and  fully  inform  the  Speaker  of  the  House  of 
Representatives  and  the  Chairman  and  ranking 
minority  member  of  the  Committee  on  Foreign 
Relations  of  the  Senate  of  each  such  use  of  funds. 
Question:   For  what  purposes  are  such  expenditures  made? 
Answer:  With  the  exception  of  the  -funds  to  be  accounted  for 
on  the  certificate  of  the  President,  these  appropriations 
authorize  expenditures  for  emergency  or  other  extraordinary 
situations  of  a  confidential  character. 
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4.  Question;  What  is  the  total  amount  of  money  Federal  officials 
spend  each  year  on  their  own  certificate? 

Answer ;  We  have  reason  to  believe  that  the  great  majority  of 
expenditures  accounted  for  on  certificates  are  made  by  the 
Central  Intelligence  Agency.   The  Central  Intelligence  Agency 
does  not  presently  make  the  amount  of  such  expenditures  avail- 
able to  us.  Accordingly,  we  are  unable  to  provide  the  total 
amount  of  money  Federal  officials  spend  on  their  own  certificates 
yearly. 

5.  Question:  Have  there  been  cases  in  which  GAO's  ability  to  make 
audits  and  other  studies  has  been  hampered  or  limited  by  problems 
concerning  access  to  records  of  unvouchered  expenditures? 
Answer ;  Yes.   These  problems  usually  arise  in  connection 

with  audits  of  intelligence  activities,  for  which  the  majority 
of  expenditures  accounted  for  by  certificate  are  probably  made. 
Another  area  that  poses  difficulty  is  that  of  Presidential  funds. 
A  recent  example  is  the  refusal  by  White  House  officials  to  allow 
GAO  access  to  records  of  certified  expenditures  during  a  settlement 
audit  of  White  House  accounts  requested  by  the  Counsel  to  the  President. 

6.  Question;  Would  GAO  recommend  that  Congress  make  clear  by  law  that 
GAO  is  to  have  access  to  records  of  all  expenditures,  whether 

they  are  accounted  for  by  voucher  or  by  certificate? 
Answer:  Yes.   Such  a  measure  could  help  us  be  of  assistance 
to  the  congress  by  helping  it  to  determine  what  these  funds 
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were  actually  expended  for  and  to  assure  that  the  funds 
expended  by  a  department  or  establishment  and  accounted  for 
solely  on  the  certificate  or  approval  of  the  head  thereof 
are  actually  used  for  the  purposes  for  which  they  were 
authorized  and  appropriated. 


9  - 


85 

.Senator  Mkt(  alf.  I  luive  a  statement  on  S.  2268  from  the  National 
Sernrity  Industrial  Association.  I  will  put  it  in  the  record  at  this 
point,  and  instruct  the  statf  to  provide  you  with  a  copy  of  that  state- 
ment, and  if  you  want  to  respond  to  any  of  the  things  in  there,  yor, 
may. 

[The  prepared  statement  of  tlie  National  Security  Industrial  As- 
sociati(m  on  S.  2208  follows :] 
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ND^, 


OflllOnfll  S(CUIllTy  IHDUSTfilfll  flSSOCIflllOO 
national  Headquarters 


Union  Tiusi  Biiilriing.  SuilR  700 

Iblh  and  H  Slinflls,  N  W 

Washinglon,  DC     20005 

Teluphonc    (202)  393  3620 


W  L   Claik 

Cftgitntan,  Board  of  Trustees 

0«vid  Weslermann 

Vice  Chairman,  Bo^td  ol  Truitcvi 
Chairman,  EnecutivK  Conimittin- 

T.  J.  Murrin 

Vice  Chairman 
Eitacutiva  Commntev 

i.  M   Lyla 
Pratident 


29  September  1975 


Honorable  Lee  Metcalf 

Chairman 

Senate  Subcommittee  on  Reports 

Accounting  and  Management 

Room  161 

Russell  Senate   Office  Building 

Washington,   D.    C.      20510 

Dear  Mr.    Chairman: 

The  National  Security  Industrial  Association  welcomes  the  opportunity 
to  submit  for  the  record  its  views  on  certain  aspects  of  S.  2258,  "General 
Accounting  Office   Act   of  1975". 

NSIA   is   a  non-profit   association   of  approximately   250   American   industrial 
and  research   companies  of  various  types  and  sizes,  from  large  to  small, 
representing  all   segments   of  defense   industry   in   every  part   of  the   United 
States.      Its   function  is  to  promote  an  effective  working  relationship  and 
effective  two-way  communications   between   government,   primarily    Defense  and 
NASA,   and  the   industry  which  supports  it. 

NSIA  is  concerned  with  three  Titles  to  this  Bill  which,  in  NSIA's  view 
give  the  General  Accounting  Office  unnecessary  and  inappropriate  additional 
duties  and  rights.     These  Titles  are: 


Title   I        -     Enforcement   of  Decisions  and  Settlements 

Title  II     -     Enforcement  and  Access  to  Records  of  Nonfederal 

Persons  and  Organizations 
Title   IV     -     Profits   Study 
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TITLE    I  ENFORCEMENT   OF   DECISIONS   AND  SETTLEMENT 


Board  Decisions 


With  respect  to  Title  I  -  Enforcement  of  Decisions  and  Settlements, 
Section  320  (b)  grants  the  Comptroller  General  the  power  to  institute  a 
suit  in  the  U.S.  District  Court  for  the  District  of  Columbia  for 
declaratory  relief  if  he  "  .  .  .  has  reasonable  cause  to  believe  that  any 
officer  or  employee  of  the  executive  branch  is  about  to  expend,  obligate,  or 
authorize  the  expenditure  or  obligation  of  public  funds  in  an  illegal 
manner  .  .  .".  We  are  concerned  that  this  language  is  broad  enough  to  authorize 
the  Comptroller  General  to  institute  suit  to  seek  the  reversal  of  decisions 
of  the  Boards  of  Contract  Appeals  adverse  to  the  Government,  thus  in  effect 
nullifying  the  decision  of  the  U.S.  Supreme  Court  in  S  S  E  Contractors,  Inc.  v. 
United  States,  406  U.S.  1  (1972).  We  understand  that  this  is  not  the  intent^ 
of  the  language  and  Section  320  (a)  would  seem  to  lend  support  to  that  position. 
Nevertheless,  we  feel  that  the  language  of  Sections  320  (a)  or  (b)  should  be 
modified  in  order  to  avoid  any  question  and  to  make  clear  that  the ^Comptroller 
General  does  not  have  authority  to  challenge  the  finality  of  decisions  of 
the  Boards  of  Contract  Appeals  under  Section  320  (b). 

Contract  Interruption 

There  is  another  circumstance  arising  out  of  the  provisions  of  Section  320 

which  we  feel  should  be  brought  to  the  attention  of  this  Subcommittee  and. 

that  relates  to  the  power  of  the  Comptroller  General  over  the  payments  to 

a  contractor  after  the  award  of  a  contract.  As  we  understand  Section  320  (b)  , 

it  would  primarily  grant  the  GAO  the  power  to  stop  the  award  of  a  contract 

if  it  appeared  to  be  illegal.  We  are  familiar  with  the  "Bid  Protest"  procedure 

of  the  GAO  which  is  invoked  when  a  bidder  feels  that  an  error  has  been 

committed  on  the  part  of  the  Contracting  Governmental  Agency.  Where  this 

procedure  is  invoked,  the  apparent  successful  bidder  is,  of  course,  disappointed, 

but  no  funds  have  been  expended  nor  commitments  made  by  the  bidder.  The 

delay  in  the  award  or  the  nonaward  of  the  contract  may  have  a  minimal  effect 

on  the  bidder.   However,  such  is  not  the  case  after  the  award  of  the  contract 

and  performance  is  commenced. 

Under  Section  320  (b)  the  Comptroller  General  may  challenge  the  legality  of  an 
awarded  contract  by  seeking  declaratory  relief  in  a  United  States ^District 
Court.  On  the  filing  of  such  an  action  the  contractor  is  forced  into  a  dilarar.a 
Should  he  continue  to  perform  in  face  of  such  a  challenge?   If  the  contractor 
elects  not  to  perform,  pending  resolution  of  the  suit,  and  the  award  is 
sustained, then  he  is,  in  all  probability,  hopelessly  in  default  and  faced  with 
the  loss  of  all  sums  expended  and  costs  of  reprocurement  which  may  be 
assessed.   On  the  other  hand  if  the  contractor  elects  to  continue  performance 
and  the  award  is  overturned  or  not  sustained, the  recovery  of  the  contractor's 
costs  of  performance  is  uncertain. 

In  view  of  such  circumstances,  we  urge  the  Subcommittee  to^modify  this  Bill  to 
require  the  procuring  agency  to  direct  the  contractor  to  either  cease 
performance  or  to  proceed  with  the  contract.   Such  direction  should  come  within 
a  reasonable  time  after  the  filing  of  the  suit  by  the  GAO.  When  the  litigation 
is  finally  settled  by  a  Court  of  competent  jurisdiction  the  Bill 
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should  provide  that  in  the  event  the  contract  is  found  to  be  legal  then 
the  contractor  should  be  able  to  recover  under  the  contract  his  costs 
occasioned  by  the  delay,  including  an  equitable  adjustment  in  the  delivery 
schedule,  that  may  have  been  occasioned  by  the  litigation.   On  the  other 
hand,  if  the  contract  is  found  to  be  illegal  by  reason  of  the  procuring 
agency's  failure  to  comply  with  applicable  laws,  rules,  statutes, 
regulations,  or  the  agency's  procurement  procedures,  then  the  contract  should 
be  terminated  for  the  convenience  of  the  Government  to  permit  the  contractor 
to  recover  his  costs  under  that  well  established  procedure. 

TITLE  II  ENFORCEMENT  OF  ACCESS  TO  RECORDS 
OF  NON-FEDERAL  PERSONS  AND  ORGANIZATIONS 

This  title  grants  the  Comptroller  General  the  authority  to  issue  subpoenas 
to  compel  a  Government  contractor  or  subcontractor  to  produce  records  to 
which  the  GAO  has  a  right  of  access  by  law  or  agreement.   Industry  is 
deeply  concerned  over  this  provision.   This  power  has  been  characterized 
as  the  "club  in  the  closet"  to  be  utilized  when  the  GAO  feels  that  it  is 
necessary.   We  feel  that  there  has  not  surfaced  such  a  problem  in  the 
defense  industry  that  would  warrant  granting  the  GAO  such  far-reaching 
powers . 

There  are  no  checks  on  the  subpoena  power  as  the  Bill  stands  at  this  moment. 
The  GAO  has  the  absolute  right  to  issue  a  subpoena  for  any  type  of  record. 
If  the  subpoena  is  not  obeyed,  then  the  GAO  may  petition  a  Court  of  competent 
jurisdiction  to  have  the  subpoena  enforced  and  the  party  refusing  to  obey 
the  subpoena  punished  for  contempt.   There  is  no  protection  in  this  statute 
for  one  who  disagrees  with  the  issuance  of  the  subpoena.   Contrasting  the 
use  of  a  subpoena  by  a  Court,  a  party  has  an  opportimity  to  argue  that  the 
subpoena  should  not  be  issued.   The  Court  must  then  decide  on  the  merits  of 
such  an  objection  before  it  issues  the  subpoena.  The  current  statute  offers 
no  such  opportunity.   One  must  assume  that  under  the  present  statute  that  the 
Court  before  enforcing  the  subpoena,  will  hear  objections  and  make  a  decision 
on  whether  or  not  the  subpoena  is  proper.  This  is  a  mere  assumption  on  what 
the  Court  will  do  and  not  a  right  granted  by  the  statute. 

In  1969  a  similar  grant  of  subpoena  power  for  the  GAO  was  proposed  through 
amendments  to  S  25U6,  the  military  appropriation  bill  for  fiscal  year  1970. 
In  the  discussions  of  these  proposals  on  the  floor  of  the  Senate  and  House, 
the  chairmen  of  the  respective  Armed  Services  Committees  both  stated  their 
very  definite  views  that  such  wise-reaching  subpoena  power  over  contractor 
records  was  a  Congressional  responsibility  which  should  not  be  delegated 
to  the  GAO  but  retained  in  the  Congressional  committees.   The  final  bill  as 
enacted  did  not  grant  the  siobpoena  power  to  GAO.  NSIA  agrees  with  this 
earlier  view  of  the  Congress  that  so  broad  a  grant  of  power  should  not  be 
conferred  on  the  GAO. 

NSIA  further  believes  that  the  grant  of  subpoena  power  to  the  GAO  is 
redundant  in  view  of  the  other  rights  it  seeks  under  this  Bill.   GAO  seeks 
the  right  to  retain  its  own  attorneys  to  represent  it  in  Court  without  having 
to  utilize  the  offices  of  the  Justice  Department.   Assuming  this  right  is 
granted  then  the  GAO  will  have  access  to  the  Courts  which  have  the  very 
powers  GAO  seeks.  The  Courts  have  the  right  to  issue  subpoenas  and  exercise 
other  powers.   With  a  properly  presented  case  the  Courts  will  utilize  these 
powers  to  provide  to  GAO  the  documents  to  which  it  is  entitled  and  at  the 
same  time  the  parties  will  be  afforded  the  protection  of  their  respective 
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rights.      Under  the   circumstances  to  grant  the  GAO  the  right  to  engage 
its   ovm   attorneys  and  also  independent  subpoena  power  is   redundant. 

We  strongly  urge  the   Subcommittee  to  strike   from  this  Bill  the   subpoena 

power  provisions   requested  by  the  GAO.      Defense   contractors  are  entitled 

to  the   checks   and  balances   on  the   issuance   of  a  subpoena  as   provided  by 

a  Court.      In  addition,   there   is  no  discernible  need   for  the   granting  of  the 

subpoena  power  to  the   GAO  where  the  GAO  has  the   opportunity  through   its 

own   counsel  to  obtain  that   resource  through  a  Court  of  competent   jurisdiction. 


TITLE   IV  PROFITS   STUDY 
Profit   on  Commercial   Contracts 

The   provision  of  the  Bill  which  has   attracted  particular  attention   from  member 
companies   of  NSIA  is  Title  IV   -  Profits  Study.      Under  this  Title  the 
Comptroller  General  is   authorized  and  directed  to   conduct    studies   on  a 
selective  basis   of  all  profits  made  by   contractors   on   Government  and 
commercial  contracts.   These   studies  would  be  required  to  be  made  not   less 
frequently  than   once   in  each   5  year  period  following  the  enactment   of  this 
Bill.      The  Bill   further  provides  that   a  Government   contractor  or  sub- 
contractor whose   contracts  aggregate  one  million   dollars   or^more   shall 
prepare  and  submit  to  the   Comptroller  General  such   information  maintained 
in  the  normal  course   of  business  by  the   contractor  as  the   Comptroller 
General  deems   is  necessary  or  appropriate   in   conducting  any  study.     The 
Bill  goes   on  to  provide  that   the   Comptroller  General  shall  not  disclose   any 
information   obtained  solely  under  the  authority  of  this  section  relating  to 
a  contractor's   profits   on   any  individual  contract   entered  into  pursuant  to 
formally  advertised  competitive  bidding. 

NSIA  understands  the   Government's  need  to   examine  the   records   of  the  per- 
formance of  its   contracts   awarded  to  industry;   however,   we  do  not   feel 
that  a  profit   study  of  a  company's  commercial  contracts   is  warranted  merely 
because    it   also  performs   government   contracts.     NSIA  believes  that   such  a 
study  is  an  unjustified   invasion  of  a   company's  privacy  when  the   agencies 
concerned  with  the   award  of  a  government   contract   do  not  have  any  real 
interest   in  the   commercial  endeavors  of  a  contractor. 

Beyond  the   invasion  of  the  privacy   of  a  Government   contractor  it   appears 
that  the  Bill   if  enacted  will  be   detrimental  to  the   Government's   established 
procurement   policy  of  obtaining  maximum  competition   for  Government  work. 
NSIA  visualizes  a  situation  where   certain  subcontractors  will  not   compete 
for  Government   subcontracts   if  the  profits  on  their  commercial^ endeavors 
are   siibject  to   disclosure.     There  are  numerous   subcontractors   in  the  United 
States  which  supply  components,  raw  materials,   and  services ^under  a  federal 
subcontract  who  would  no   longer  compete   for  such  contracts   if  the   Government 
has  the   authority  to   come   in   and  disclose  their  profits  on  commercial   contracts, 
This,    of  course,  would  force   a  situation  where  a  Government   prime   contractor 
would  be  very   limited   in  obtaining  sufficient   competition  and   a  competitive 
price  on  a    federal  subcontract. 
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In  addition  to  the  limitation  of  competition,  this  Bill,  if  enacted  could 
very  we]l  discourage  companies  doing  a  significant  business  in  commercial 
product  lines  from  bidding  on  Government  contracts.  The  management  of 
such  companies  would  be  quick  to  realize  that  the  disclosure  of  profits 
under  a  number  of  contracts  on  a  commercial  product  line  could  have  a 
severe  impact  on  its  competitive  status  in  the  commercial  market.  This 
could  be  especially  true  where  the  Government  contractor  is  competing  in 
its  commercial  endeavor  with  another  company  which  by  reason  of  the  mere  fact  that 
it  does  not  perform  Government  contracts  would  never  have  Its  profits  disclosed. 
This  situation  certainly  places  a  Government  contractor  at  a  serious  dis- 
advantage in  the  commercial  marketplace  and  would  undoubtedly  be  a  deterrent 
to  the  performance  of  Government  work  by  diversified  companies. 

Profit  on  Government  Contracts 

NSIA  also  objects  to  the  provisions  of  this  Title  which  would  permit  profit 
studies  on  Government  contracts  and  the  disclosure  of  these  studies. 
Primarily  our  objection  Is  based  upon  the  lack  of  any  discernible  problem 
which  would  justify  a  profit  study  on  individual  Government  contracts.   At 
the  present  the  only  justification  given  for  this  Title  was  stated  by  Senator 
Ervin  on  June  21,  1973  when  the  Senator  introduced  the  earlier  version  of  this 
Bill,  S.  2049.  The  purpose  was  stated  as  follows: 

"Title  (V)  would  authorize  the  Comptroller  General  to  make 
selective  studies  of  the  profits  of  irajor  Government  con- 
tractors, for  the  purpose  of  comparing  profits  from  govern- 
ment business  with  those  from  commercial  sources  and 
ascertaining  whether  proper  allocation  of  costs  are  made 
to  government  business.  Necessary  access  to  information 
authority  would  be  provided  for  application  to  such  studies, 
together  with  safeguards  against  disclosure  of  information 
relating  to  commercial  transactions." 

A  profit  study  in  itself  will  not  assure  that  proper  allocation  of  costs  are 
made  to  Government  business  .   Only  an  audit  of  the  costs  incurred  under  a 
Government  contract  and  charged  to  that  contract  will  reveal  whether  or  not 
costs  have  been  properly  allocated.   We  firmly  believe  that  the  purpose  of 
Title  IV  can  be  and  is  more  than  satisfied  by  the  proper  administration  of 
the  various  laws  and  contractual  requirements  to  which  companies  must  adhere 
when  performing  a  Government  contract . 

Under  existing  law  and  under  existing  contract  requirements  major  Government 
contractors  must  comply  with  Cost  Accounting  Standards  which  compel  dis- 
closure of  a  contractor's  accounting  procedures  to  the  Government.   In 
addition,  in  pricing  a  contract  a  Government  contractor  rr-ust  abide  by  the 
Truth  in  Negotiations  Statute  (PL  87-653,  76  Stat.  528).   During  the  course 
of  the  performance  of  a  contract  a  Government  contractor  Is  under  the  con- 
stant surveillance  of  representatives  of  the  Defense  Contract  Audit  Agency. 
These  laws  and  activities  are  designed  to  insure  that  not  only  is  the 
price  on  a  Government  contract  fair,  but  that  the  costs  allocated  to  those 
contracts  are  fair,  reasonable  and  proper.   We  believe  that  these  safeguards, 
properly  administered,  are  more  than  adequate  to  assure  proper  allocation 
of  costs  to  Government  contracts . 
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If  the  purpose  of  Title  IV  is  to  determine  whether  or  not  a  company's 
profits  on  Government  contracts  are  reasonable  then  NSIA  believes  that 
the  Government  has  already  legislated  this  purpose  when  it  subjected 
Government  contractors  to  the  Renegotiation  Act.   In  view  of  this  Act, 
Title  IV  appears  to  be  redundant  legislation. 

If  the  purpose  of  Title  IV  is  to  monitor  company-wide  profits  of  major 
defence  contractors,  t'len  we  submit  that  this  information  is  already  available 
to  GAO  for  the  asking.  The  major  Government  contractors  in  the  United  States 
are  public  companies,  all  of  which  publicly  disclose  their  profit  or  loss 
each  year.   In  addition,  the  Secxarities  and  Exchange  Commission  requires  the 
disclosure  of  detailed  financial  information  on  these  companies.   This 
information  is  available  for  the  asking.   The  relative  profitability  of  each 
major  Government  contractor  each  year  is  available  not  only  to  the  Government 
but  the  public  at  large.  This  information  should  satisfy  the  needs  of  the 
Government  to  monitor  the  profitability  of  the  major  Government  contractors. 

In  conclusion  it  appears  to  NSIA  that  the  ability  of  the  Government  to 
perform  a  profit  study  on  commercial  and  Government  business  would  dis- 
courage companies  doing  a  significant  business  in  commercial  product  lines 
from  bidding  on  Government  contracts  and  deter  subcontractors  from  competing 
for  Government  business.   In  addition,  a  profit  study  would  not  satisfy 
the  stated  purpose  of  Title  IV  of  assioring  proper  allocation  of  costs  to 
Government  and  commercial  business.   Finally,  the  Government  presently  has 
more  than  adequate  safeguards  in  order  to  satisfy  the  purpose  of  Title  IV 
without  the  enactment  of  Title  IV.  NSIA  strongly  urges  the  Sxjbcommittee  to 
eliminate  Title  IV  from  this  Bill  entirely. 

NSIA  requests  that  Senate  Bill  2268  be  modified  in  accordance  with  the  above 
recommendations . 


J.  M.  LYLE 
President 
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Senator  Metcalf.  I  don't  have  another  date  set  for  hearings  so  I 
am  not  going  to  set  a  special  time  for  response.  There  isn't  any  real 
urgency,  but  we  would  like  to  get  this  out  of  the  way  l^efore  we  start 
our  hearings  on  the  regulatory  agencies  and  so  forth. 

I  wish  you  would  give  us  some  response  as  soon  as  you  can  and  then 
we  will  hold  at  least  one  additional  hearing  to  hear  some  on  the  other 
side  who  either  criticize  the  GAO  for  its  administration  or  who  are  in 
opposition  to  extending  that  power  and  authority  and  jurisdiction  of 
the  GAO  to  these  various  gOA-ernmental  agencies. 

Mr.  Staats.  We  would  be  very  happy  to  respond  in  any  way  that 
you  think  would  be  useful.  I  would  simply  like  to  underscore  the  basic 
point  that  we  make.  I  suppose  it  would  be  relatively  easy  for  us  to 
not  push  on  some  of  these  points.  But  we  feel  that  we  would  not  be 
doing  our  duty.  We  would  not  be  fulfilling  the  charge  that  we  believe 
we  have  from  the  Congress  if  we  just  remained  silent  on  these  things — 
which  we  think  was  not  the  intention  of  the  Congress. 

Senator  Metcalf.  I  know  that  several  members  of  this  committee 
and  this  Senator  believes  that  we  need  your  help.  We  need  the  guidance 
of  your  experience  and  that  of  your  staif. 

We  want  you  to  come  up  here  and  speak  very  frankly  about  the 
impact  that  some  of  the  legislation  has.  I  appreciated  your  position  on 
S.  2268,  a  bill  that  I  introduced.  I  will  repeat  what  I  say  so  frequently, 
that  the  introduction  of  legislation  is  only  like  filing  an  initial  plead- 
ing. By  the  time  you  get  up  to  the  appellate  court,  you  may  have 
changed  the  whole  proceeding;  that  is  one  way  to  get  into  court  and 
get  people  to  express  their  attitudes. 

So  we  want  you  to  continue  to  help  us  and  advise  us  on  this  legis- 
lation that  you  feel  will  help  you  do  a  better  job  in  working  for  us 
in  that  agency  that  you  administer  so  well. 

Thank  you  very  much.  That  will  conclude  the  hearing.  We  will 
adjourn  subject  to  the  call  of  the  Chair.  This  material  will  be  made 
available  to  anybody  that  needs  it  and  we  will  keep  in  touch  with  you. 
Thank  you  for  coming. 

Mr.  Staats.  Thank  you  very  much. 

[^Vliereupon,  at  12  :08  p.m.,  the  subcommittee  recessed,  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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MEMORA.NDUM 

TO       :   Chairman  Me teal f 

FROM     :   Don  Tacheron  and  Win  Turner 

SUBJECT  :   Background  for  2  October  Hearing  on  Bills  Providing 
for  Congressional  Appointment  of  and  Expanded  Powers 
for  the  Comptroller  General 

Expanding  the  powers  of  the  Comptroller  General,  as 
envisioned  in  S.  2268,  and  the  question  of  his  status  in  the 
Federal  system  are  directly  related. 

It  is  the  position  of  the  Comptroller,  expressed  most 
recently  in  Staats  v.  Lynn,  which  is  now  before  the  U.S.  District 
Court  here,  that  he  is  neither  an  officer  of  the  Legislature  or 
the  Executive.   Rather,  he  argues,  the  Comptroller  is  an 
independent  officer  of  the  United  States  who  may  perform  —  and 
has  performed  —  both  Executive  and  Legislative  functions  for 
more  than  half  a  century. 

Underlying  this  position  is  the  legislative  history  of  the 
1921  Budget  and  Accounting  Act,  which  established  the  General 
Accounting  Office.   Clearly,  the  intent  of  that  Act  was  for  GAO 
to  serve  the  Congress,  not  the  Executive.   And  the  Act  itself 
stipulates  that  GAO  "shall  be  independent  of  the  Executive 
departments  and  under  the  direction  of  the  Comptroller  General," 
whose  "executive"  duties  are  to  be  exercised  without  direction 
from  any  other  officer. 

While  the  Act  does  not  specify  that  the  GAO  is  an  agency 
of  the  Congress  —  although  subsequent  enactments  have  designated 
the  Comptroller  General  as  "agent  of  Congress"  for  particular 
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purposes  —  Comptroller  General  Staats  has  consistently 
followed  the  intent  of  the  Act  in  identifying  his  office 
as  an  "arm  of  the  Congress"  in  testimony  before  committees 
inquiring  into  the  role  of  the  GAO.   His  re- 

sponses to  questions  from  the  Select  Committee  on  Committees 
of  the  House,  in  1973,  are  illustrative: 
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'     Mr.  Sakbanes.  Mr.  Staats,  I  take  it  you  consider  the  GAO  essentially 
as  an  arm  of  the  Congress?  <,  .,     /^  u  *  ^« 

Mr  Staats.  Yes,  indeed,  we  are  an  arm  of  the  Congress,  but  we 
function  as  an  arm  of  the  Congress  in  two  broad  ways  One  is  re- 
spondincr  to  requests  for  assistance  that  we  get  from  the  Congress 
which  represents  roughly  25  percent  of  our  total  workload  of  our 
professional  staff  today.  The  second  is  the  broad  oversiglit  respon- 
sibility that  we  have  as  a  charge  from  the  Congress  m  oiir  basic 
statute  to  carry  out  work  on  our  own  initiative,  in  areas  which  we 
tliink  are  relevant  to  the  interest  of  the  Congress  or  where  potential 
problems  may  be  identified  in  the  executive  branch.  We  function  both 


ways. 


But  irrespective  of  which  way  we  do  function,  the  product  is  a 
visible  product  so  far  as  the  Congress  is  concerned.  The  reports  that 
we  submit  to  the  Congress  are  made  public  the  day  folloAvang  their 
transmittal.  In  the  case  of  a  report  made  to  a  committee  of  Congress, 
the  committee  elects  to  malce  that  public  or  not,  as  it  sees  fit.  But  any 
report  we  make  to  the  Congress  is  a  public  report  and,  therefore, 
visible   to   every    committee   of    Congress   and   not   just   to   single 

subcommittees.  ' 

Yes,  we  are  «an  arm  of  the  Congress.  You  are  quite  correct. 

Mr.  Sarhanes.  I  take  it,  then,  witliout  using  the  word  "adversary, 
that  the  nature  of  vour  relationship  with  the  executive  branch  of  the 
Government  clearly  has  to  be  one  of  independence.  I  would  take  it 
to  the  extent  that  we  function  on  the  principle  of  separation  of  powers 
that  you  are  alined  with  the  legislative  branch  and  not  the  executive 
branch.  Would  that  be  correct  ? 

Mr.  Staats.  That  is  correct. 

Mr.  Sarbanes.  Is  it,  therefore,  illogical  and  somewhat  anomalous 
for  the  head  of  the  GAO  to  be  appointed  by  the  President  rather 
than  being  appointed  from  the  legislative  branch  of  the  Government 
in  some  other  wa  v  ? 

Mr.  Staats.  No,  sir.  I  do  not  think  so,  and  I  will  tell  you  why. 

Let  me  go  back  a  bit  into  the  history  of  the  legislation  itself.  Tlie  is- 
sue between  the  Congress  and  tlie  President— it  was  President  Wilson 
at  that  time — was  whether  the  General  Accounting  Office  should  be 
part  of  tlie  executive  branch  or  the  legislative  branch. 

The  statute  which  created  the  office  was  the  Budget  and  Account- 
ing Act.  which  also  created  tlie  Bureau  of  the  Budget  to  serve  the 
President.  The  argument  was  that  the  General  Accounting  Office 
sliould  serve  the  Congress.  But  the  functions  which  were  vested  in 
the  General  Accounting  Office,  many  of  them,  in  the  President's 
opinion,  at  least,  partook  of  an  executive  nature. 
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For  example,  we  jprescribe  the  principles  and  standards  for  ac- 
counting systems  and  we  must  approve  accounting  systems. 

Secondly,  we  have  authority  to  disallow  illegal  expenditures  made 
by  any  officer  in  the  executive  branch.  There  are  many  activities  that, 
in  the  President's  opinion,  were  in  the  nature  of  executive  functions. 

This  was  the  source  of  the  argument.  The  Congress  in  tlie  initial  law 
provided  that  the  President  would  appoint  the  Comptroller  Gen- 
eral, but  that  he  would  be  removable  by  concurrent  resolution. 

That  bill  was  vetoed  because  the  President  felt  that  he  should 
have  a  part  to  play  in  the  decision  to  remove  the  Comptroller  General. 

As  you  probably  know,  the  Comptroller  General  is  appointed  for  a 
long  term.  It  is  the  longest  appointive  term  in  the  Government,  15 
years.  He  cannot  be  reappointed.  He  can  be  removed  only  by  the 
Congress  for  cause  and  then  it  must  be  done  now  by  a  joint  resolution, 
which  means  that  the  President  must  also  concur. 

This  was  a  deliberate  and  reasoned  action  to  recognize  that  the 
Office  had  a  powerful  role,  an  independent  role,  and  one  which  had 
some  of  the  functions  which  were  in  the  executive  branch. 

Even  up  until  the  time  of  President  Roosevelt  there  were  strong 
efforts  made  to  make  the  Comptroller  General  completely  an  execu*^ 
tive  arm  by  shifting  many  of  his  functions  to  the  Secretary  of  the 
Treasury. ^  ^ 

This  was  defeated  in  the  Congress  in  1939.[ln  1945  the  Comptroller 


xjiia  wns  uexeaieu  in  me  v^ongress  m  ib>;:^tj.un  iwio  tlie  Comptroller 
General  was  made,  by  law,  legally  a  part  of  the  legislative  branctijf 
I  cite  this  to  give  you  some  of  the  flavor  of  the  legislative  history  whicli 
still  in  some  quarters  exists  today,  that  the  Comptroller  General 
should  be  responsive  to  the  President  and  not  to  the  Congress. 

I  do  not  see  any  problem  here  of  the  President  making  the  appoint- 
ment so  long  as  the  Senate  has  to  confirm  him  and  so  long  as  the 
Congress  would  have  to  take  the  initiative  to  remove  him. 

Mr.  Sarbanes.  I  appreciate  the  history.  In  many  State  legislatures 
or  State  governments  the  auditors  for  "many  years  were  under  the 
executive  branch  of  the  State  government,  which  is  obviously  where 
thev  should  not  be. 

The  States  all  across  the  country  have  now  been  chansrinff  that 
system  and  placing  auditors  instead  under  the  legislative  branch.  It 
may  well  be  that  the  Executive  needs  some  sort  of  figure  to  do  this 
program  evaluation,  which  you  say  has  to  be  done  to  a  large  extent 
within  each  agency. 

It  is  still  not  quite  clear  to  me  why  an  abridgement  of  the  principle 
of  separation  of  powers  should  result  from  the  fact  that  the  Comp- 
troller General  is  appointed  by  the  President.  That  doesn't  go  either 
to  the  question  of  whether  appointment  should  be  for  a  term  of  years 
or  whether  removal  should  be  for  cause. 

Either  of  tho?e  is  consistent  with  transferring  the  appointment  au- 
thority. But  I  am  interested  in  why  the  appointment  authority  for 
the  head  of  the  GAO,  an  extremely  important  ami  of  the  Congress 
should  rest  with  the  President  of  the  United  States. 

Mr.  Staats.  There  are  other  parts  of  the  legislative  branch  where 
the  President  makes  the  appointments  also,  as  you  know.  That  does 
not  really  fully  answer  your  question.  It  seems  to  me  that  the  essen- 
tial point  here  is  that  the  Congress  has  vested  in  the  Comptroller 
General  about  as  much  iridependence  as  it  knew'  how  to  write  a  law 
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to  grant  him.  Without  that  independence  I  do  not  think  that  the  Office 
could  function  in  an  ellective  manner. 
Mr.  Sarbanes.  I  am  not  questioning  that  independence.  ' 
Let  me  pursue  the  question  this  ^vay :  AlHiat,  in  your  view,  is  the 
nature  of  your  responsibility  to  the  President  and  the  executive 
branch  ? 

Mr.  Staats.  None  at  all,  except  where  the  law  provides  that  we  co- 
operate with  the  executive  agencies  in  the  financial  management  field. 
The  law  in  1950  and  again  in  1970  provides  that  we  cooperate  with  the 
Treasury  and  the  0MB  in  the  development  of  financial  management 
practices.  Other  than  that,  none  at  all. 
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A  review  of  the  debate  on  the  1921  Act  indicates  there 
were  two  basic  considerations  which  led  to  a  provision  for 
presidential  appointment  of  the  Comptroller  General  as  head 
of  an  agency  intended  to  serve  Congress: 

First,  it  was  considered  questionable  whether 
Congress,  as  opposed  to  either  of  the  two  Houses, 
could  appoint  an  "officer,"  and  even  if  they  could 
whether  such  an  "officer"  could  serve  a  term  ex- 
tending beyond  the  two-year  life  of  a  Congress. 
And  a  longer  term  was  considered  essential  to  in- 
sulate the  Comptroller  General  from  partisan  politi- 
cal influences;  and. 

Second,  because  the  office  was  to  be  given 
specified  "Executive"  duties,  transferred  from  the 
Treasury  Department,  it  was  considered  questionable 
whether  an  officer  of  the  Congress  could  constitu- 
tionally perform  such  duties. 

Rather  than  dealing  with  these  questions  directly  — 
because  it  was  felt  that  doing  so  might  jeopardize  passage  of 
the  Act  —  it  was  decided  to: 

First,  provide  for  presidential  appointment  but 
to  a  relatively  long  term  (l^ears)  ,  thus  insulating 
him  somewhat  from  Executive  influence;  and. 
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Second,  make  him  ineligible  for  reappointment 
to  a  second  term  and  subject  only  to  Congressional 
removal,  for  specified  cause,  by  joint  resolution. 
Since  1921  the  question  of  where  the  Comptroller  "fits" 
in  the  Federal  establishment  has  been  raised  periodically  — 
and  answered  variously.   As  indicated  in  Comptroller  General 
Staats'  testimony  before  the  House  Select  Committee,  there 
have  been  unsuccessful  efforts  to  shift  some  of  his  duties 
back  to  the  Secretary  of  the  Treasury.   But  in  the  Reorganization 
Act  of  1949,  the  Comptroller  General  was  legally  made  a  "part 
of  the  legislative  branch,"  apparently  to  restrict  the  ability 
of  the  President  to  reduce  his  office  to  a  subservient  status 
through  the  device  of  a  reorganization  plan.   Subsequently, 
however,  in  codifying  Title  5  of  the  U.S.  Code,  Congress  in 
1966  characterized  the  GAO  as  an  "independent  establishment," 
which  was  in  turn  described  as  an  "executive  agency." 

The  history  of  appropriations  to  GAO  is  similarly 
checkered.   Until  1968,  its  funds  were  part  of  the  "executive 
Office  and  Independent  Establishments"  or  "Independent  Offices" 
appropriations.   Only  since  1968  ~  twenty  years  after  the 
Comptroller  General  "legally"  became  part  of  the  Legislative 
Branch  —  have  funds  for  the  GAO  been  included  in  legislative 
appropriations . 
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The  courts  have  spoken  on  the  role  of  the  Comptroller 
General,  and  in  a  1964  case  cited  by  Comptroller  Staats, 
Judge  Holtzoff  described  the  separate  "legislative"  and 
"executive"  functions  of  the  office,  finding  this  dual 
status  analagous  to  that  of  the  regulatory  commissions. 
Judge  Holtzoff 's  opinion  in  U^.  ex  rel.  Brookfield  Const. 
Co. ,  Inc.  V.  Stewart,  follows: 
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"In  this  connection  it  seems 
desirable  to  give  some  consideration  to 
the  role  of  the  Comptroller  General  in 
a  situation  of  the  type  presented  here. 
The  Comptroller  General  is  the  head  of 
the  General  Accounting  Office,  31  U.S.C. 
§41.   Unlike  heads  of  most  departments 
and  establishments  of  the  Government,  he 
occupies  a  dual  position  and  performs  a 
two- fold  function.   First,  he  makes 
investigations  of  matters  relating  to  the 
receipt,  disbursement  and  application  of 
public  funds,  and  reports  the  results  of 
his  scrutiny  to  the  Congress  with 
appropriate  recommendations.   In  addition 
he  pursues  investigations  that  may  be 
ordered  by  either  House  of  Congress,  or 
by  any  Committee  of  either  House,  in 
matters  relating  to  revenue, 
appropriations  or  expenditures,  31  U.S.C. 
§53.   In  performing  these  functions  the 
status  of  the  Comptroller  General  is  that 
of  an  officer  of  the  legislative  branch 
of  the  Government.   The  Congress  has 
comprehensive  authority  to  undertake 
investigations  in  aid  of  legislation,  or 
in  connection  with  the  appropriation  of 
funds.   Investigations  are  an  aid  to 
legislation  and  to  the  making  of 
appropriations  and  are  therefore 
auxiliary  to  the  basic  functions  of  the 
Congress.   The  Congress  may  conduct 
investigations  either  through  Committees 
or  through  an  official  such  as  the 
Comptroller  General. 

"The  Comptroller  General  has  also 
a  second  status  as  the  chief  accounting 
officer  of  the  Government.   His  second 
principal  function  is  that  of  approval 
or  disapproval  of  payments  made  by 
Government  departments  and  other 
agencies,  as  well  as  of  settling  and 
adjusting  accounts  in  which  the 
Government  is  concerned,  31  U.S.C.  §71. 
This  is  an  executive  function  and  in 
performing  it  the  Comptroller  General 
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acts  as  a  member  of  the  Executive  branch 
of  the  Government.   The  dual  status  of 
the  General  Accountincr  Office  is  not 
anomalous y  for  many  regulatory  commis- 
sions fulfill  in  part  a  legislaFive 
function  and  in  part  carry  out  executive 
duties ,    Humphrey's  Executor  v.  United 
States,  295  U.S.  602,  55  S.  Ct.  869,  79 
L.Ed.  1611.   Cf.  Myers  v.  United  States, 
272  U.S.  52,  47  S.  Ct.  21,  71  L.Ed.  160. 
Thus  we  have  developed  in  comparatively 
recent  years  a  fourth  type  of  Government 
agency, — one  that  combines  two  kinds  of 
basic  powers."   (234  F.  Supp.  at  99- 
100) (emphasis  added) . 
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Considering  this  background,  opponents  of 
S.  2206   are  likely  to  argue  that  congressional  appointment 
of  the  comptroller  General  and  his  Deputy  would  result  in  a 
change  in  his  status,  curtailing  the  power  of  his  office  at 
the  very  time  when  he  needs  more,  not  less  autho'i^ty  over  the 
Executive  departments.   Briefly  stated,  the  main  line  of  such 
an  argument  might  include  the  following  points: 

First,  the  precedent  established  by  the  two  Houses 
of  Congress  in  jointly  appointing  a  Director  of  the 
Congressional  Budget  Office  for  a  four-year  term  is 
inapplicable,  because  CBO  is  simply  an  office  of  the 
legislature,  conducting  studies  for  and  reporting 
recommendations  to  Congress.   Unlike  GAO,  the  CBO 
has  no  "Executive"  functions  and  its  director  is  not 
an  "officer  of  the  United  States." 

Second,  it  remains  highly  questionable,  because 
of  the  constitutional  separation  of  powers  issue, 
whether  Congress  can  appoint  an  "officer  of  the  United 
States"  and  delegate  to  him  "executive '/duties.   Thus, 
congressional  appointment  of  the  Comptroller  General 
ultimately  would  require  divestiture  of  his  "executive" 
duties,  which  are  in  effect  the  "big  stick"  supporting 
his  ability  to  conduct  investigations  on  behalf  of 
Congress. 
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Whatever  the  merits,  this  line  of  argument  ignores  the 
relationship  between  the  two  bills  pending  before  the  sub- 
committee.  Briefly  stated,  the  issue  raised  by  these  bills, 
and  a  key  area  for  subcommittee  inquiry,  is  whether  the 
Comptroller  General  —  if  he  is  equipped  with  the  new  powers 
he  is  seeking  in  S.  2268  —  needs  to  have,  or  should  be 
permitted  to  retain  the  "executive"  duties  he  now  has  under 
the  1921  Act. 

The  point  is  that,  with  the  subpoena  and  enforcement 
power,  his  ability  to  approve  or  disapprove  payments  by 
government  departments  and  to  settle  and  adjust  accounts  may 
be  of  little  consequence.   In  short,  retention  of  these 
"executive"  duties  may  add  little  or  nothing  to  his  ability 
to  perform  his  investigatory  function,  if  he  has  recourse  to 
the  ultimate  weapons  of  the  subpoena  and  the  power  to  initiate 
civil  action  for  declaratory  relief,* 

The  corollary  stems  from  the  fact  that  the  subpoena  and 
enforcement  powers  envisioned  under  S.  2268  are  extraordinary 
powers.   Almost  certainly  it  will  be  argued  by  some  opponents 

that  such  powers  should  not  be 
exercised  independently  by  a  "Fourth  Branch  of  Government," 
without  some  control  by  elected  officials. 

Certainly,  then,  if  his  "executive"  duties  become 
virtually  excess  baggage  and  can  be  shifted  back  to  Treasury, 
thus  eliminating  the  constitutional  question  —  congressional 
appointment  and  a  shorter  term  is  a  sensible  alternative  to 
provide  for  an  appropriate  measure  of  accountability  for  the  use 
of  the  new  discovery  and  enforcement  powers. 
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**  Congressional  delegation  of  the  enforcement  power  is  the 
heart  of  the  issue  in  the  challenge  to  the  Federal  Elections 
Commission  in  Buckley  v.  Valeo,  and  in  Staats  v.  Lynn,  pending 
in  U.S.  District  Court.   In  Buckley,  the  Court  of  Appeals  did 
not  decide  on  the  merits,  finding  the  issue  not  ripe.   In 
Staats,  the  Comptroller  General  is  seeking  to  require  the 
Executive  to  release  impounded  housing  funds  under  procedures 
established  in  Title  X  of  the  Congressional  Budget  and  Impound- 
ment Control  Act  of  1974,  the  only  enactment  giving  him  such 
enforcement  power.   The  Comptroller  General  maintains  that 
even  if  he  were  not  an  independent  officer  but  were  instead 
solely  an  agent  of  Congress  he  could  still  constitutionally 
be  designated  by  Congress  to  initiate  suits  requiring  Executive 
officers  to  perform  an  asserted  duty  under  the  laws.   Justice 
maintains  it  is  unconstitutional  for  the  Comptroller  General 
to  bring  suit  on  the  grounds  that  he  is  an  ''arm  of  the  Congress," 
acting  as  its  agent,  and  is  therefor^onstitutionally  barred  from 
taking  actions  to  "execute  the  laws." 
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COMPTROuuER    GENERAL   OF   THE    UNITED    STATES 
WASH  I  NGTON,  DC       2054S 


October  24,  1975 


The  Honorable  Lee  Metcalf 
Chairman,  Subcommittee  on  Reports, 

Accounting,  and  Management 
Committee  on  Government  Operations 
United  States  Senate 

Dear  Mr.  Chairman: 

On  October  2,  1975,  I  appeared  before  the  Subcommittee  on  Reports, 
Accounting,  and  Management  to  give  testimony  on  four  bills  relating  to 
the  Office  of  the  Comptroller  General  of  the  United  States  and  the  General 
Accounting  Office. 

One  of  these  bills,  S.  2206,  proposes  a  major  change  in  the  method 
of  appointment  of  the  Comptroller  General  and  the  Deputy  Comptroller 
General  from  the  President  of  the  United  States,  with  confirmation  by 
the  Senate,  to  the  Speaker  of  the  House  and  the  President  pro  tempore  of 
the  Senate,  upon  recommendation  of  the  House  and  Senate  Committees  on 
Government  Operations.   It  would  also  provide  for  removal  by  either  the 
Senate  or  the  House  by  simple  resolution.   Another,  S.  2268,  would  provide 
a  means  for  the  Courts  to  have  an  opportunity  to  rule  on  matters  involving 
the  legality  of  Government  expenditures  when  there  is  a  disagreement 
between  the  Comptroller  General  and  the  Attorney  General.   It  also  would 
provide  authority  for  the  General  Accounting  Office  to  insure  access  to 
information  which  by  law  the  Office  is  entitled  but  which  has  not  been 
made  available  by  either  the  executive  branch  or  by  individuals  and 
organizations  outside  of  the  Federal  Government. 

This  letter  addresses  itself  to  the  points  made  in  your  statement  at 
the  beginning  of  the  hearing  which,  upon  reflection,  1  do  not  believe  I 
dealt  with  fully  in  my  presentation.   I  am  concerned  by  your  statement 
that  "I  have  no  quarrel  with  granting  him  [the  Comptroller  General]  these 
powers  if  he  were  under  the  control  of  the  Congress,  but  as  an  'independent 
agency' — independent  of  the  executive  and  independent  of  the  Congress — a 
fourth  branch  of  the  Government,  I  have  serious  concern." 

This  Office  has  never  contended,  by  implication  or  otherwise,  that 
it  is  independent  of  the  legislative  branch.   The  General  Accounting 
Office  was  considered  by  some  as  an  "independent  agency"  for  roughly  the 
first  25  years  of  its  existence,  even  though  the  Budget  and  Accounting 
Act  of  1921  creating  the  Office  clearly  provided  that  the  Office  would 
provide  assistance  to  committees  of  the  Congress  having  to  do  with  revenue, 
expenditures,  and  appropriations.   It  also  provided  that  reports  made  by 
the  Office  would  be  transmitted  to  the  Congress.   It  is  true  that  the  Office 
under  the  1921  Act  and  under  the  Accounting  and  Auditing  Act  of  1950  was 
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delegated  important  powers  which  may  be  regarded  as  "executive"  in  nature. 
These  have  to  do  with  the  duty  of  prescribing  of  principles  and  standards 
for  accounting  to  be  observed  by  the  executive  agencies,  the  approval  of 
accounting  systems,  and,  most  importantly,  the  responsibility  to  "settle 
agency  accounts,"  that  is,  the  responsibility  to  take  exception  to  payments 
made  by  agencies  of  the  executive  branch  which  the  Comptroller  General  deems 
to  be  contrary  to  law. 

The  settlement  of  accounts  function  is  especially  important  since  it 
provides  for  an  authoritative  agency  which  can  independently  take  action 
to  make  certain  that  the  will  of  the  legislative  branch  is  carried  out  in 
the  vital  area  of  expenditure  of  appropriated  funds,  recognizing  of  course 
that  any  ruling  by  the  Comptroller  General  can  be  overturned  by  the  courts 
or  by  action  of  the  Congress  in  clarifying,  modifying,  or  reaffirming  the 
original  legislative  intent.  Thus,  the  Comptroller  General  decisions  are 
final,  subject  to  such  review.   The  independence  in  taking  these  actions 
does  not  mean  that  the  Comptroller  General  and  the  General  Accounting 
Office  are  not  a  part  of  the  legislative  branch  but  it  does  mean  that  the 
actions  taken  are  not  by  direction  or  with  express  approval  of  Congress  or 
its  committees. 

Many  have  argued— notably  President  Roosevelt's  Committee  on 
Administrative  Management  and  the  Task  Force  on  Fiscal,  Budgeting,  and 
Accounting  Activities  of  the  first  Hoover  Commission— that  the  functions 
of  prescribing  accounting  principles  and  standards,  the  approval  of 
accounting  systems,  and  the  authority  to  settle  accounts  are  executive 
in  nature  and  therefore  should  be  transferred  to  the  Treasury  Department. 
The  Hoover  Commission  itself  recommended  that  only  the  duty  of  prescribing 
accounting  systems  and  procedures  be  transferred  to  an  Accountant  General 
in  the  Treasury  Department.   The  Congress  responded  to  these  recommendations 
in  the  negative  and  strongly  reaffirmed  the  importance  of  retaining  in  an 
officer  responsible  to  the  Congress  these  responsibilities  on  the  grounds 
that  they  were  fundamental  to  Congress'  control  of  the  purse  strings. 
While  these  responsibilities  may  be  executive  in  nature,  that  is,  directly 
bearing  on  the  execution  of  programs  of  the  executive  branch,  I  strongly 
believe  that  the  retention  of  control  of  information  and  methods  of 
reporting  of  obligations  and  expenditures  and  the  authority  to  pass  on  _ 
the  legality  of  expenditures  in  an  officer  responsible  to  the  Congress  is 
fundamental  and  essential  to  Congress'  control  of  appropriations  and 
expenditures. 

I  stress  the  above  because  of  your  statement  that  GAO  claims  to  be 
independent  of  both  the  executive  and  the  Congress.   I  would  like  to  make 
certain  that  there  is  no  confusion  on  this  point.  We  are  clearly  a  part_ 
of  the  legislative  branch  albeit  we  have  been  delegated  certain  authorities 
and  responsibilities  which  some  have  argued  are  executive  in  nature.   We 
see  no  problem  in  having  authorities  of  this  type  delegated  to  this  Office. 
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no 

As  a  practical  matter,  we  do  not  see  how  the  Congress  could  exercise  these 
controls  except  through  an  independent  agency  of  the  Congress. 

I  believe  that  the  Congressional  Budget  and  Impoundment  Control  Act 
in  which  you  played  such  an  important  role  provides  us  with  a  very  recent 
confirmation  of  Congress'  intent  in  this  respect.   This  is  done  by  placing 
upon  the  Comptroller  General  the  authority  to  develop,  establish,  and 
maintain  (in  cooperation  with  the  Secretary  of  the  Treasury,  the  Director 
of  the  Office  of  Management  and  Budget,  and  the  Director  of  the  Congressional 
Budget  Office),  standard  terminology,  definitions,  classification,  and  codes 
for  Federal  fiscal,  budgetary,  and  program-related  data  and  information 
(title  VIII),  and  the  authority  to  pass  on  the  legality  of  impoundments  made 
by  the  executive  (title  X) ,  including  the  authority  to  take  action  to  test 
the  legality  of  the  impoundments  in  the  courts  on  his  own  initiative  and 
with  his  own  counsel.  As  you  are  aware,  one  suit  of  this  type  has  been 
brought  with  the  result  that  the  impoundment  has  been  released  without  the 
necessity  of  a  decision  in  the  courts. 

Finally,  let  me  reiterate  that  reference  to  the  General  Accounting 
Office  as  a  "fourth  branch  of  the  Government"  is  entirely  alien  to  my  own 
thinking.   I  have  never  used  this  term.   On  the  contrary,  it  has  been  a 
firm  policy  commitment  on  my  part  to  make  the  General  Accounting  Office 
more  relevant  to  the  needs  of  the  Congress.   I  have  supported  a  number  of 
legislative  enactments  to  this  effect  since  1966,  including  the  Legislative 
Reorganization  Act  of  1970  and  the  Congressional  Budget  and  Impoundment 
Control  Act  of  1974.   The  direct  assistance  provided  by  this  Office  in  the 
form  of  special  studies  to  the  Congress  as  a  whole  and  to  committees  and 
to  individual  members  has  increased  from  approximately  8  percent  of  a 
professional  staff  of  2,400  in  1966  to  34  percent  of  a  professional  staff 
of  approximately  3,700  currently.   In  addition,  I  believe  that  our  self- 
initiated  work  is  far  more  relevant  to  the  needs  of  the  Congress  than  at 
any  prior  time  in  GAO's  history.   The  increasing  use  of  our  reports  in 
floor  debate,  in  committee  deliberations,  and  in  committee  reports,  attest, 
I  believe,  to  at  least  some  success  in  achieving  our  objective  in  this 
regard. 

Basic  to  the  usefulness  of  this  Office  by  the  Congress  from  the 
beginning  has  been,  and  continues  to  be,  the  recognition — in  and  outside 
the  Federal  Government — of  the  essentiality  of  a  strictly  nonpolitical 
organization  staffed  by  professional  civil  servants  and  headed  by  a 
Comptroller  General  and  a  Deputy  Comptroller  General  who  are  removed  from 
political  life — and,  by  virtue  of  the  length  of  their  appointment,  most 
likely  to  terminate  their  careers  wxth  the  expiration  of  their  appointments. 
Congress  took  great  pains  in  1921  to  establish  an  office  with  these 
attributes  of  independence  and  nonpartisanship.   These  attributes  are  at 
least  as  important  today  as  they  were  in  1921.   They  are  not  inconsistent 
with  the  need  for  an  agency  which  can  support  and  be  responsive  to  the 
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needs  of  the  Congress  for  assistance  and  to  carry  out  delegated  authority 
in  a  fair,  objective  and  judicial  manner. 

I  appreciated  very  much  your  arranging  for  the  hearing  and  hope  that 
these  additional  though ts-which  I  hope  you  will  include  as  part  of  the 
record  of  the  hearing--may  be  helpful  in  clarifying  the  central  xssues 
which  seemed  to  be  of  concern  in  your  statement. 


^1    /?./^ 


Comptroller  General 
of  the  United  States 
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THE  COMPTROLLER  GENERAL:   HISTORY  AND  INDEPENDENCE 

The  following  report  provides  information  about  the  history  and  inde- 
pendence of  the  Office  of  the  Comptroller  General  of  the  United  States, 
the  director  of  the  General  Accounting  Office  (GAO).   Included  in  the 
analysis  are  a  legislative  history  of  the  statute  which  created  the  office, 
a  review  of  the  functions  which  aid  the  independence  of  the  office,  and  a 
brief  history  of  the  appointments  of  Comptrollers  General. 
I.   Legislative  History 
I       The  Office  of  Comptroller  General,  as  director  of  the  General  Accounting 
Office,  was  established  by  the  Budget  and  Accounting  Act  of  1921  (31  U.S.C. 
Al,  42  Stat.  23)  on  June  21,  1921. 

Title  III  provided  for  establishment  of  the  GAO  and  delineated  the 
powers,  authorities,  and  status  of  the  Comptroller  General.   The  act 
abolished  and  transferred  to  the  GAO  the  duties  and  remaining  personnel  of 
the  office  of  the  Comptroller  of  the  Treasury,  the  Assistant  Comptroller 
of  the  Treasury,  and  the  six  Auditors  of  the  Treasury,  effective  July  1, 
1921.   The  GAO  also  received  the  property,  documents,  and  materials  of 
these  offices. 
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The  GAO  was  created  to  be  "Independent  of  the  executive  departments 
and  under  the  control  and  direction  of  the  Comptroller  General"  (Sec.  301). 
Section  302  provided  for  the  appointment  of  the  Comptroller  General  and 
the  Assistant  Comptroller  General  "by  the  President  with  the  advice  and 
consent  of  the  Senate..."  Section  303  continued  by  establishing  the 
tenure  of  the  office,  methods  and  causes  of  removal,  reappointment  pro- 
hibition, and  age  retirement  of  the  Comptroller  General: 

Section  303.   Except  as  hereinafter  provided  In  this  section, 
the  Comptroller  General  and  the  Assistant  Comptroller  General 
^hall  hold  office  for  fifteen  years.   The  Comptroller  General 
Shan  noi  be  eligible  for  reappointment.   The  Comptroller  General 
or  tie  I  si^tant'comptroller  General  may  be  removed  at  any  time 
by  joint  resolution  of  Congress  after  notice  and  bearing  when 
in  the  judgment  of  Congress,  the  Comptroller  General  -/--^^"^ 
Comptroller  General  has  become  permanently  incapacitated  or 
has  been  inefficient,  or  guilty  of  neglect  of  duty,  or  of 
malfeafance  in  office,  or  of  any  felony  -/-<^-^/-f ^^^^J,, 
moral  turpitude,  and  for  no  other  cause  and  in  no  other  manner 
except  by  impeachment.  Any  Comptroller  General  or  Assistant 
Comptroller  General  removed  in  the  manner  herein  provided  shall 
be  ineligible  for  reappointment  to  that  office.   When  a  Comp- 
troUer  ieneral  or  Assistant  Comptroller  General  attains  the 
age  of  seventy  years,  he  shall  be  retired  from  his  office. 

The  legislative  history  of  the  Budget  and  Accounting  Act  of  1921 

(42  Stat.  20)  necessarily  requires  an  examination  of  the  congressional 

activity  in  both  the  66th  and  67th  Congresses.  Proposals  establishing 

a  General  Accounting  Office  "independent  of  executive  departments"  were 

first  introduced  in  1919.  On  July  14  of  that  year  the  Senate  adopted  a 

resolution  providing  for  a  select  committee  to  study  the  question  of  the 

budget,  as  did  the  House  on  July  31.   Extensive  hearings  were  held  by  the 

House  Select  Committee  on  the  Budget  from  September  22  to  October  4,  1919, 

and  on  a  more  limited  scale  by  the  Senate  Select  Committee  at  the  beginning 
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of  the  next  session.  Although  the  Senate  hearings  terminated  on  January  14, 

1920,  a  substitute  Senate  bill  was  not  reported  out  of  committee  until 

April  13,  1920  and  passed  the  Senate  on  May  1.  A  conference  report  was 

adopted  May  27  and  29.   The  bill  was  unexpectedly  vetoed  by  President 

Wilson  on  June  4,  1920  on  the  grounds  that  the  President  considered  the 

provision  dealing  with  the  removal  of  the  Comptroller  General  by  a 

concurrent  resolution  of  the  Congress  to  be  unconstitutional.   The  veto 

message  follows: 

I  am  in  entire  sympathy  with  the  objects  of  this  bill  and  would 
gladly  approve  it,  but  for  the  fact  that  I  regard  one  of  the  pro- 
visions contained  in  Section  303  as  unconstitutional.  This  is 
the  provision  to  the  effect  that  the  Comptroller  General  and  the 
assistant  comptroller  general,  who  are  to  be  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate  may  be 
removed  at  any  time  by  a  concurrent  resolution  of  Congress  after 
notice  and  hearing,  when.  In  their  judgment,  the  comptroller 
general  or  assistant  comptroller  general  is  incapacitated  or 
inefficient,  or  has  been  guilty  of  neglect  of  duty,  or  of  mal- 
feasance in  office,  or  of  any  felony  or  conduct  involving  moral 
turpitude,  and  for  no  other  cause  and  in  no  other  manner  except 
by  impeachment.   The  effect  of  this  is  to  prevent  the  removal 
of  these  officers  for  any  cause  except  by  Impeachment  or  a 
concurrent  resolution  of  Congress.   It  has,  I  think,  always  been 
the  accepted  construction  of  the  Constitution  that  the  power 
to  appoint  officers  of  thisklnd  carries  with  it,  as  an  incident, 
the  power  to  remove.   I  am  convinced  that  the  Congress  Is  without 
constitutional  power  to  limit  the  appointing  power  and  its 
Incident,  the  power  of  removeal  derived  from  the  Constitution. 
The  section  referred  to  not  only  forbids  the  Executive  to  remove 
these  officers  but  undertakes  to  empower  the  Congress  by  a 
concurrent  resolution  to  remove  an  officer  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate.   I  can 
find  in  the  Constitution  no  warrant  for  the  exercise  of  this 
power  by  the  Congress.   ...I  am  returning  the  bill  at  the  earliest 
possible  moment  with  the  hope  that  the  Congress  may  find  time 
before  adjournment  to  remedy  this  defect.  1/ 


11     Quoted  in  Darrell  Hevenor  Smith.   The  General  Accounting  Office:   Its 
History,  Activities,  and  Organization.   Baltimore.  Johns  Hopkins  Press. 
1927.  pp.  60-51.   Other  Sources  about  the  history  of  GAS  include:   House. 
Committee  on  Government  Operations.  The  General  Accounting  Office.  Report. 
84th  Congress,  2d  session.  June  6,  1956,         Richard  Brown.   The  GAO: 
untapped  source  of  congressional  power.  Knoxville.  University  of  Tennessee 
Press.  1970.   Harvey  C.  Mansfield.  The  Comptroller  General.  New  Haven, 
Yale  University  Press.  1939. 
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Beginning  with  the  new  67th  Congress,  bills  promoting  the  Budget  and 

Accounting  Act  were  introduced  on  April  11,  1921,  in  both  chambers. 

Senator  McCormlck's  and  Rep.  Good's  proposals,  which  differed  as  to  the 

placement  of  the  budget  bureau,  were  similar  with  regard  to  the  General 

Accounting  Office  and  the  Comptroller  General  except  in  two  respects  — 

tenure  In  office  and  removal  of  the  Comptroller  General. 

The  Senate  bill  (S.  1084)  was  reported  favorably  without  amendment 

by  the  Senate  Committee  on  Expenditures  in  the  Executive  Departments  on 

April  25,  1921.  The  bill  was  debated  and  approved  with  amendments  by 

the  Senate  on  April  26.   House  action  included  debate  on  House  Resolution 

74,  which  incorporated  the  Senate  version,  and  a  substitute  bill  (H.R.30) 

on  May  3  and  5,  1921.  A  vote  of  344  to  9  passed  the  amended  bill  in  the 

House.   A  Conference  committee  reported  a  compromise  bill  on  May  20 

(calendar  day  May  25).   The  conference  report  (S.  Doc.  No.  15  and  H. 

Kept.  No.  96)  explained  the  difference  between  the  chambers  and  the 

eventual  resolution  regarding  the  removal  and  tenure  of  the  Comptroller 

General  and  the  Assistant  Comptroller  General: 

The  Senate  bill  provides  that  the  comptroller  general  and  the 
assistant  comptroller  general  shall  hold  office  for  seven  years, 
but  may  be  removed  at  any  time  for  the  causes  named  in  the  bill 
by  joint  resolution.   The  House  bill  provides  that  the  comptroller 
general  and  the  assistant  comptroller  general  shall  hold  office 
during  good  behavior,  but  may  be  removed  at  any  time  by  concurrent 
resolution  of  Congress  for  the  causes  named  in  the  bill.   The  bill 
as  agreed  upon  in  conference  fixes  the  terms  of  office  of  the 
comptroller  general  and  assistant  comptroller  general  at  15  years, 
provides  for  their  removal  at  any  time  by  joint  resolution  of 
Congress  for  the  causes  named  in  the  bill,  and  further  provides 
that  no  comptroller  general  shall  serve  more  than  one  term.  Ij 

27   61  Cong.  Rec.  1854.   67th  Congress,  1st  session.  May  27,  1921. 

~  Debate  touching  the  Comptroller  General  may  be  followed  in  58  Cong. 
Rec  7085-93,  7128-42,  7199-7219,  7274-83,  7287-95  (House,  Oct.  17-21, 
1919);  59  id.  6266,  6350-3  (Senate,  April  29-30,  1920);  7944-6  (House, 
May  29,  1920);  8625-8,  8653-7  (Senate  and  House  on  veto,  June  5,  1920); 
61  id.  662  (Senate,  April  26,  1921);  989-91,  1089,  1851-6  (House, 
May  3,  5,  27,  1921). 
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The  vote  on  the  conference  report  in  the  House  was  335  to  3  on  May  27,  1921, 
and  President  Harding  signed  the  bill  on  June  10,  1921. 

The  debate  over  removal  of  the  Comptroller  General  completly  over- 
shadowed concern  with  the  appointment  process.   The  consensus  was  that  the 
head  of  the  General  Accounting  Office  should  be  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate,  as  were  other  officers  of  the 
United  States  (Section  2  of  Article  II  of  the  Constitution).   Article  II 
section  2  of  the  Constitution,  however,  is  ambiguous,  allowing  for  "inferior 
officers"  to  be  appointed  by  the  President  alone,  if  the  Congress  so  desig- 
nates an  office.   It  was  eventually  agreed  that  both  the  Assistant  Comptroller 
General  and  the  Comptroller  General  should  be  constituted  as  officers  of 
the  United  States  Government  and  not  as  "inferior  officers." 

Precedents  for  this  position  had  been  long  standing.   The  most  important 

is  the  Treasury  Act  of  1789  (1  Stat.  65),  which  created  the  Department  of 

the  Treasury  and  the  office  of  Comptroller  of  the  Treasury,  the  predecessor 

to  the  Comptroller  General.   As  one  of  five  Treasury  officers  (the  others 

being  Secretary,  Treasurer,  Register,  and  Auditor),  the  Comptroller  was 

appointed  by  the  President  and  confirmed  by  the  Senate.   There  was  apparently 

little  or  no  difference  of  opinion  as  to  the  status  of  the  Comptroller  of 

the  Treasury  as  an  officer  of  the  United  States.   Although  the  office  of 

Comptroller  continued  to  assume  new  powers  and  responsibilities  and  was  even 

divided  among  three  comptrollersl'during  the  years  intervening  between  1789 

and  1921,  there  was  no  change  in  the  method  or  procedures  of  appointment. 

y   The  Act  of  1817  (3  Stat.  366),  enacted  on  March  3,  1817,  provided  for  a 
second  Comptroller  as  well  as  four  additional  auditors.   Again  on  a  March  3rd 
but  in  1849,  Congress  authorized  a  "third  comptroller,"  actually  a  Commis- 
sioner of  Customs  who  performed  the  duties  and  exercised  the  powers  "hitherto 
imposed  by  law  upon  the  First  Comptroller  of  the  Treasury,  relating  to  the 
receipts  from  customs  and  the  accounts  of  collectors  and  other  officers  of 
the  customs,  or  connected  therewith."  (9  Stat.  395,  396).   By  the  end  of 
the  19th  Century  the  offices  of  the  two  formal  Comptrollers  and  the  Commis- 
sioner of  Customs  were  re-combined  into  one  Comptroller  of  the  Treasury  via 
the  Dockery  Act  of  1898  (28  Stat.  162,  205,  207,  209).   See  Darrell  Smith, 
op.  clt.  and  Harvey  Mansfield,  op.  cit. 


117 


-6- 


Although  the  method  of  appointment  does  not  distinguish  the  Comptroller 
General  from  its  predecessor  Comptroller  of  the  Treasury  nor  from  other 
officers  of  the  Government,  the  methods  of  removal  of  a  Comptroller  General 
do.  Certain  authorities  in  the  1921  Budget  and  Accounting  Act  provide  a 
defense  for  the  Comptroller  General  not  only  against  the  executive,  so  that 
the  GAO  "shall  be  independent  of  the  executive  departments,"  ^   but  also 
against  the  Congress.   Whereas  the  President  is  prevented  from  removing  the 
Comptroller  General,  the  Chief  Executive  had  held  the  power  to  remove  the 
Comptroller  of  the  Treasury,  as  he  does  for  other  Government  officers  in 
the  executive  branch  (e.g.  cabinet  secretaries  and  assistant  secretaries). 
The  ability  of  the  President  to  remove  the  Comptroller  of  the  Treasury  was 
only  briefly  challenged  and  that  was  during  the  debate  on  the  1789  Treasury 
Act.   James  Madison  entertained  an  amendment  which  would  have  permitted  the 
Comptroller  of  the  Treasury  to  serve  for  a  specific  time  period,  "unless 
sooner  removed  by  the  President,"  U   but  withdrew  the  motion  during  the 
succeeding  day's  deliberation.  Madison's  statement  on  behalf  of  the  aborted 

proposal  follows: 

It  will  be  necessary  to  consider  the  nature  of  this  office,  to 
enable  us  to  come  to  a  right  decision  on  the  subject;  in  analyzing 
its  properties,  we  shall  easily  discover  they  are  not  purely  of  an 
executive  nature.   It  seems  to  me  that  they  partake  of  a  judiciary 
quality  as  well  as  executive;  perhaps  the  latter  obtains  in  the 
greatest  degree.   The  principal  duty  seems  to  be  deciding  upon  the 
lawfulness  and  justice  of  the  claims  and  accounts  subsisting  between 
the  United  States  and  particular  citizens:   this  partakes  strongly 
of  the  judicial  character,  and  there  may  be  strong  reasons  why 
an  officer  of  this  kind  should  not  hold  his  office  at  the  pleasure 
of  the  executive  branch  of  the  Government,  bj 

Tj      A2  Stat.  23.   Section  301. 

5/  Quoted  in  Harvey  Mansfield,  op.  cit.  p.  28. 

6/  Ibid.,  p.  28 
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Even  though  Madison  rejected  the  proposal  for  a  statutory  tenure  for  the 
Comptroller  of  the  Treasury,  a  later  Congress  would  accept  the  rationale 
for  the  Comptroller  General  of  the  United  States — "(I)n  analyzing  its 
properties,  we  shall  easily  discover  they  are  not  purely  of  an  executive 
nature."  V 

That  same  Congress,  the  67th,  limited  its  own  control  and  discretionary 
authority  over  the  Comptroller  General  regarding  tenure  and  removal.   By 
specifying  a  definite  and  relatively  long  term  (15  years)  for  the  Comp- 
troller General,  Congress  restricted  its  own  ability  to  influence  the 
recruitment  and  selection  of  successive  officers.   An  unstated  tenure  might 
have  evolved  into  a  two-  or  four -year  stay  in  office  for  Comptrollers 
General,  not  unlike  the  average  tenure  of  Cabinet  secretaries. 

The  ability  of  the  Congress  to  remove  an  incumbent  Comptroller  General 
is  also  circumscribed.   Impeachment  is  one  of  two  mechanisms  and  is  applicable 
to  other  officers  of  the  United  States  and  to  the  Federal  judiciary.   But 
the  procedures  are  lengthy,  designed  to  comply  with  the  demands  of  due 
process  and  fairness,  and  impeachment  may  be  utilized  only  for  certain 
limited  reasons — treason,  bribery,  or  "High  Crimes  and  Misdemeanors."  ^/ 
Removal  by  joint  resolution  (vis-a-vis  concurrent  resolution)  requires  not 
only  a  majority  of  both  chambers  but  also  the  signature  of  the  President. 
The  1921  Budget  and  Accounting  Act  also  requires  notice  and  hearing  for  a 


1/  Ibid.,  p.  28. 

^/  U.S.  Constitution.   Article  II.   Section  4. 
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Comptroller  General  threatened  with  removal  via  a  joint  resolution  and  the 
Congress  can  so  act  for  one  or  more  of  five  specified  reasons-permanent 
incapacitation,  inefficiency,  neglect  of  duty,  malfeasance  of  office,  or 

9/ 
conduct  which  is  felonious  or  involves  moral  turpitude.  _ 

Finally,  the  prohibition  against  reappointment  may  even  serve  as 
inducement  for  independence  (from  both  the  President  and  the  Congress)  on 
the  part  of  incumbent  Comptrollers  General.   The  fact  that  the  officer  can- 
not seek  reappointment  may  permit  him  to  prescribe  his  own  course  of  action 
to  some  degree  without  fear  of  future  sanction,  i.e.,  failure  to  be  reap- 
pointed. 1°/ 
II.   Comptroller  General  Functior.  Which  Aid  Independence 

The  office  of  Comptroller  General  and  the  General  Accounting  Office 
perfomr  numerous  functions,  some  of  which  have  enhanced  the  independence  of 
the  office.   On  the  one  hand,  the  principal  legislation,  the  1921  Budget 
and  Accounting  Act,  emphasized  that  the  GAO  was  "independent  of  the  executive 
departments"  (Sec.  301)  and  Section  7  of  the  Reorganization  Act  of  1949 
(63  Stat.  203)  referred  to  the  Comptroller  General  as  "part  of  the  legis- 
lative branch  of  the  Government."  Yet,  on  the  other  hand.  Congress  in 
1966  characterized  the  GAO  as  an  "independent  establishment,"  which  was  in 
turn  described  as  an  "executive  agency,"  in  codifying  Title  5  of  the  U.S. 

Code.  11/ 

17  42  Stat.  23.  Sec.  303. 

10/  Yet  another  feature  affecting  the  tenure  of  a  Comptroller  General  is  the 
"provision  that  he  "shall  be  retired  from  his  office"  upon  attaining  the 
age  of  seventy  (Sec.  303).   Hypothetically ,  this  might  result  in  high  turn- 
over of  Comptrollers  General  and  lessened  independence  if  the  President 
only  nominated  or  the  Senate  only  confirmed  individuals  in  their  late 
sixty's.  It  suffices  to  say  that  this  has  not  happened. 

11/   80  Stat.  375.  September  6,  1966.   Codified  (as  amended)  at  5  U.S.C. 
104,  105. 
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A  principal  reason  for  the  varying  perceptions  and  characterizations  of 
the  Comptroller  General's  independence  is  the  multiplicity  of  functions  per- 
formed by  the  office.   (This  section  relies  upon  the  material  presented  in 
the  brief  filed  on  behalf  of  the  plaintiff  in  Staats  v.  Lynn.ii/  among  other 
sources.   A  copy  of  the  text  of  that  brief  is  attached,  as  is  the  motion 
to  dismiss  the  suit,  which  prompted  this  GAO  brief.) 

A  degree  of  independence  is  generated  for  the  office  of  Comptroller 
General  by  its  responsibilities  for  both  legislative  and  non-legislative 
functions.   Some  of  the  non-legislative  functions  were  inherited  by  the 
GAO  from  the  Comptroller  and  Auditors  of  the  Treasury,  when  the  latter 
offices  were  abolished  and  the  powers  and  duties  transferred  to  the  nascent 
General  Accounting  Office  (1921  Budget  and  Accounting  Act,  A2  Stat.  23, 
Sec.  301,  304,  310).   These  functions  relate  to  supervision  over  the  ex- 
penditure of  appropriated  funds  and  the  deposit  of  revenues  collected  by 
the  receivers  of  public  money  and  include  "the  countersignature  of  Treasury 
warrants,  the  adjustment  of  public  officers'  accounts,  the  issuance  of 
advance  decisions  with  respect  to  proposed  expenditures,  the  settlement 
of  claims  and  accounts,  the  promulgation  of  regulations  prescribing  ac- 
counting forms  and  procedure  and  the  ' superintend (ing)  (of)  the  recovery 
of  all  debts  finally  certified  by  (GAO)  to  be  due  to  the  United  States.'"  — ' 


12/ 

—  Elmer  B.  Staats,  Comptroller  General  of  the  United  States  v.  James  T. 

Lynn,  individually  and  in  his  capacity  as  Director  of  the  Office  of  Manage- 
ment and  Budget,  et  al.   Civil  Action  No.  75-0551.   United  States  District 
Court  for  the  District  of  Columbia.   Opposition  of  plaintiff  to  defendants' 
motion  to  dismiss. 

13/ 

—  Ibid.   pp.  23-2A. 
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More  recent  additions  of  authority  also  mandate  that  the  Comptroller 
General  engage  in  "executive"  functions.   For  instance  Section  112  of  the  Budget 
and  Accounting  Procedures  Act  of  1950  (31  U.S.C.  66)  requires  that  the  Comp- 
troller General,  after  consultation  with  the  Secretary  of  the  Treasury  and 
the  Director  of  the  Bureau  of  the  Budget  (now  the  Office  of  Management  and 
Budget)  prescribe  principles  and  standards  for  accounting  in  the  executive 
agencies.   A  year  prior  to  the  enactment  of  the  Budget  and  Procedures  Act, 
Congress  had  approved  a  similar  but  less  encompassing  act  —  the  Federal 
Property  and  Administrative  Services  Act  of  1949  (63  Stat.  389;  AO  U.S.C. 
486).   Sections  205  and  206  of  this  legislation  require  "the  Comptroller 
General,  after  considering  the  needs  and  requirements  of  the  executive 
agencies,  to  prescribe  principles  and  standards  of  accounting  for  property 
and  to  cooperate  with  the  executive  branch  in  the  development  of  property 
accounting  systems."  lh.1      Even  before  these  two  pieces  of  legislation 
authorized  GAG  participation  in  establishing  accounting  principles  for 
executive  agencies,  informal  cooperation  and  coordination  in  this  area 
had  existed.   The  first  Hoover  Commission  on  the  Organization  of  the  Ex- 
ecutive Branch  of  the  Government  took  cognizance  of  the  existence  of  in- 
formal, voluntary  efforts  of  the  comptroller  general,  the  secretary  of  the 
treasury,  and  the  director  of  the  budget  to  improve  accounting  practices 
among  executive  agencies.  — 


—  House.  Committee  on  Government  Operations,  op.  cit.,  pp.  14-15. 

— ^  For  details,  see  Charles  Hynemann.  Bureaucracy  in  a  Democracy.  New 
York,  Harper  and  Row.   1950.  p.  368. 
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The  GAO  possesses  legislative  functions  as  well  as  the  "executive"  ones 
noted  above.  ^       As  declared  in  the  enabling  legislation  (Budget  and  Ac- 
counting Act  of  1921)  pursuant  to  his  legislative  functions,  "the  Comptroller 
General  shall  investigate. , .all  matters  relating  to  the  receipt,  disburse- 
ment, and  application  of  public  funds... He  shall  make  such  investigations 
and  reports  as  shall  be  ordered  by  either  House  of  Congress  or  by  any  com- 
mittee or  either  house  having  jurisdiction  over  revenue,  appropriations,  or 
expenditures  (Sec.  312  (a),  (b))...All  departments  and  establishments  shall 
furnish  to  the  Comptroller  General  such  information  regarding  the  powers, 
duties,  activities,  organization,  financial  transactions,  and  methods  of 
business  of  their  respective  offices  as  he  may  from  time  to  time  require 
of  them  (Sec.  313).  — 

These  impressive  authorities  which  enhance  the  Independence  of  the 
office  have  been  augmented  through  subsequent  legislation.   In  1945  the 
Government  Corporation  Control  Act  (59  Stat.  597)  empowered  the  GAO  to 
provide  yearly  financial  audits  of  all  wholly  owned  government  corporations, 
thus  extending  the  scope  of  its  authority.   The  list,  which  originally 
included  41  corporations,  has  since  been  reduced  to  nine.   Section  206 
of  the  Legislative  Reoganization  Act  of  1946  (60  Stat.  837,  31  U.S.C.  60 
authorizes  and  directs  the  Comptroller  General  to  conduct  expenditure 

16/ 

James  Madison  even  contended  that  a  comptroller  might  possess  certain 
rh^  if Jf  ^  ""'^n?^;   ^^^  footnotes  5  and  6  supra.   Madison  asserts  that 
JudicifJ^charLter^"'"'^''''  '''''''''"   ^'^  '"'^  °'   ^^^^^  "P-^^'^-  °^  «  ^^-"8 
17/ 

Needless  to  say,  this  provision  is  not  as  absolute  as  it  appears  and  has 
volir?   'J/'  legislation  affecting  certain  agencies,  espec^aUy  those  "- 
gIJ   ri^inJ  :"f  T'''''."''      ""'  "'"^'^"^  intelligence  agencies  are  exempt  Jrom 
the  !e^,  rtr  ^   IL^  ?''"^'-   '"  "°°^  instances,  an  agency  may  determine 
be  «.r  ^  .^      u""''°"  °'  ^^°  investigators,  a  determination  which  may  not 
be  accepted  by  another  intelligence  agency.   Classified  material  may  be  prohibited 

In  Sceir  f'^o^rV'^"'-  ^"-"i-^ly  preventing  a  complete  and  thorough  audit 
In  December  of  1974,  Congress  authorized  GAO  investigation  of  the  Federal  Bureau 
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analyses  of  each  executive  branch  agency  "to  enable  Congress  to  determine 
whether  public  funds  have  been  economically  and  efficiently  administered 
and  expended." 

Continuing  the  legislative  investigative  function  is  the  1950  Budget 
and  Accounting  Act  (64  Stat.  832),  which  assigned  new  responsibilities  to 
the  Comptroller  General  —  including  full  disclosure  to  the  GAO  of  the  results 
of  financial  operations  of  the  agencies  and  the  determination  by  GAO  to  what 
extent  the  accounting  and  related  financial  reporting  fulfill  the  purposes 
specified  in  legislation. 

Another  relevant  citation  is  the  1970  Legislative  Reorganization  Act 
(P.L.  91-510;  84  Stat.  1140).   Section  204  (a)  of  that  act  provides  that 
the  Comptroller  "review  and  analyze  the  results  of  Government  programs  and 
activities  carried  on  under  existing  law. . .when  ordered  by  either  House  of 
Congress,  or  upon  his  own  initiative..."   (Emphasis  added) 

The  contention  that  the  Comptroller  General  performs  neither  legislative 
nor  executive  functions  exclusively  is  reinforced  by  the  proposition  that  he 
is  an  independent  officer  of  the  United  States,  not  an  agent  or  ward  of  the 
legislature.   The  1921  Budget  and  Accounting  Act  (42  Stat.  23)  provided  that 
the  GAO  "shall  be  independent  of  the  executive  departments"  (Sec.  301)  and 
that  certain  duties  of  the  Comptroller  General  shall  "be  exercised  v*ithout 
direction  from  any  other  officer"  (Sec.  304).   Debate  surrounding  the  1921 


of  Investigation,  the  first  such  review  in  the  history  of  either  office.   Re- 
cently, Comptroller  General  Staats  testified  before  the  House  Select  Committee 
on  Intelligence  that  the  GAO  is  unable  to  obtain  all  the  relevant  information 
from  the  intelligence  agencies  in  order  to  produce  a  comprehensive  audit  or 
assess  the  efficiency  of  operations.   In  addition  to  statutory  restrictions, 
Staats  cited  the  lack  of  legal  authority  for  the  GAO  to  command  responses  to 
its  inquiries  from  the  agencies.   Review  of  Staats'  testimony  was  provided 
by  Lawrence  Meyer.   GAO  Is  Uable  to  Give  Costs  of  Intelligence.   Washington 
Post.   August  1,  1975,  p.  A2. 
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Act  also  emphasized  the  independent  status  of  the  Comptroller  General's  office, 
as  noted  by  Representative  Good,  chairman  of  the  House  Select  Committee  on 
the  Budget: 

I  think  it  was  under  the  administration  of  President  Cleveland 
that  the  President  desired  to  use  a  certain  appropriation  for  a 
given  purpose,  and  was  told  by  his  Comptroller  of  the  Treasury, 
who  happened  to  be  a  little  independent  of  this  system,  that  he 
could  not  do  It.   But  the  President  insisted  and  finally  said, 
'I  must  have  that  fund,  and  if  I  can  not  change  the  opinion  of 
my  comptroller,  I  can  change  my  comptroller.'   With  less  inde- 
pendence all  comptrollers,  no  matter  to  which  political  party 
they  owe  allegiance,  have  been  forced  to  face  the  same  practical 
situation. 

Now,  we  propose  to  change  that.   We  believe  that  the  Committee 
on  Appropriations  and  the  committees  on  expenditures  and  on  revenue 
that  are  investigating  matters  under  their  jurisdiction  should 
have  at  all  times  something  more  than  an  ex  parte  statement  with 
regard  to  expenditures.  ..."   61  Cong.  Rec.  982  (1921). 

It  was  the  intention  of  the  Committee  that  the  comptroller 
general  should  be  something  more  than  a  bookkeeper  or  accountant; 
that  he  should  be  a  real  critic,  and  at  all  time  should  come 
to  Congress,  no  matter  what  the  political  complexion  of  Congress 
or  the  Executive  might  be,  and  point  out  inefficiency,  if  he 
found  that  money  was  being  misapplied  —  which  is  another  term 
for  inefficiency  —  that  he  would  bring  such  facts  to  the  notice 
of  the  committees  having  jurisdiction  of  appropriations."   61 
Cong.  Rec.  1090  (1921). 

When  the  first  proposal  for  an  independent  accounting  office  was  offered 

in  1919,  one  of  its  supporters.  Congressman  Mandell,  remarked... 

The  officers  and  employees  of  this  department  (a  general  ac- 
counting office)  will  at  all  times  be  going  into  the  separate  depart- 
ments in  the  examination  of  their  accounts.   They  will  discover  the 
very  facts  that  Congress  ought  to  be  in  possession  of  and  can  fear- 
lessly and  without  fear  of  removal  present  these  facts  to  Congress 
and  its  committees.  18/ 


18/ 

58  Cong.  Rec.  7219  (1919). 
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19/ 
According  to  the  GAO  brief  filed  on  behalf  of  the  Comptroller  General,  _ 

the  1949  Reorganization  Act  (63  Stat.  203)  referred  to  the  Comptroller  General 
as  "a  part  of  the  legislative  branch  of  the  Government"  as  a  means  of  exempting 
the  GAO  from  any  executive  reorganization  plan  and,  thereby, infringing  upon 
the  independence  of  the  office.  ^O/   Finally,  the  Impoundment  Control  Act 
of  1974  (P.L-  93-344,  31  U.S.C.  1406)  recognizes  that  the  Comptroller  General 
"sues  in  his  own  right"  21/  and  not  as  an  agent  of  the  Congress  in  challenging 
executive  impoundments. 

Concluding  this  section,  it  is  contended  that  the  variety  of  functions 
performed  by  the  Comptroller  General's  office,  the  authorities  and  statutory 
protections  of  the  office,  and  the  duties  and  responsibilities  of  the  office 
combine  to  ensure  a  high  degree  of  independence  from  executive  branch  and  a 
lesser  but  still  substantial  degree  from  the  legislature. 

III.   Appointments  of  Comptrollers  General 

Following  is  a  list  of  Comptrollers  General  since  the  inception  of  the 

office  in  1921. 


Dates  of  Service 


Comptrollers  General 

John  R.  McCarl  July  1,  1921-June  30  1936 

Fred  H.  Brown  April  11,  1939-June  1^,  1940 

Lindsay  C.  Warren  November  1  1940-Aprxl  30,  1954 

Joseph  Campbell  December  14.  1954-July  31,  1965 

Elmer  B.  Staats  March  8,  1966- 


^'   Brief  filed  on  behalf  of  the  plaintiff  in  Staats  v.  Lynn.   op.  cit. 
^^  Ibid.   p.  36. 

—  Ibid  p.  38.  Statement  made  by  Senator  Ervin  on  behalf  of  his  amendment 
to  prohibit  the  Comptroller  General  from  serving  as  a  "representative  of  Con- 
gress" in  this  regard.   120  Cong.  Rec.  S.  4287  (dally  ed.  March  22,  1974). 


61-502  O  -  75  -  9 
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The  initial  appointment  of  John  R.  McCarl  by  President  Harding  provoked 
little  controversy  during  the  proceedings.   It  has  been  contended  that  Comp- 
troller of  the  Treasury  Warwick  might  have  received  the  nomination  to  the 
new  office.   However,  delays  in  passage  of  the  Budget  and  Accounting  Act, 
the  election  of  a  new  Administration,  and  Comptroller  Warwick's  "reputed        "' 
unwillingness  to  take  care  of  the  Auditor  for  the  War  Department,  whose 
place  was  among  those  the  act  abolished,"  — '  frustrated  that  ambition.   In- 
stead, President  Harding  nominated  a  man  unattached  to  the  previous  Administra- 
tion and,  in  fact,  someone  with  "little  training  in  administration,  law  or 

2'i^°™Pt>^ollsr  McCarl 
accounting  that  would  equip  him  for  his  tasks.  — ^^'.had  previously  served  as 

Executive  Secretary  to  the  Republican  Congressional  Campaign  Committee  (1918 

and  1920)  and  attempted  to  recruit  applicants  for  the  office  of  Comptroller     ■<' 

General  from  among  congressional  Republicans.   Instead,  McCarl  was  offered 

the  position.   Harvey  Mansfield's  ^'  history  of  the  early  period  of  the 

GAO  concluded  that  McCarl,  as  the  first  Comptroller  General,  expanded  the 

duties  and  developed  the  independence  of  the  office  to  an  extensive  degree. 

The  following  quotes  Mansfield's  conclusions: 

"Three  leading  features  characterized  his  administration.   The  first 

of  these  was  an  expansion  of  the  Comptroller  General's  working  jurisdiction 

through  the  assertion  to  the  utmost  of  all  the  legal  powers  the  office  could 

claim.   Powers  of  revision  and  supervision  that  the  Comptrollers  had  occasionally 

claimed  but  seldom  exercised,  the  Comptroller  General  undertook  the  exercise 

as  a  matter  of  routine.   Statutes  were  tortured,  and  the  usual  legal  pre- 


22-/  Mansfield,  op.  cit.   p.  71. 

23/ 

—  Ibid.  p.  71. 

24/ 
— Ibid. 
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sumptions  reversed,  in  order  to  support  new  pretensions.   If  this  was  the 
meaning  of  independence,  it  was  abundantly  realized.   In  practice  it  chiefly 
meant  controversies  over  the  finality  of  administrative  determinations  and 
the  continual  substitution  of  the  Comptroller  General's  conclusions  on 
matters  of  fact  and  of  law  for  those  of  the  department  heads.   To  a  large 
degree  he  was  successful  in  these  assertions  and  in  consequence  he  narrowed 
markedly  the  previous  scope  of  departmental  discretion. 

'Second,  he  concentrated  his  efforts  upon  the  exercise  of  administrative 
controls  rather  than  upon  reports  to  Congress.   The  confusion  of  audit  and 
control  inherent  in  the  Budget  and  Accounting  Act  left  continuously  open  a 
choice  of  alternative  courses  of  action  whenever  the  Comptroller  General 
discovered  something  he  disapproved.   Either  he  could  try  to  correct  it 
by  administrative  action  in  his  own  office,  or  he  could  tell  Congress  about 
it  —  act,  that  is,  either  in  a  controlling  or  in  an  audit ittf  capacity. 
Title  III  of  the  Act  had  been  sold  to  Congress  largely  on  the  argument  that 
the  latter  function  was  being  neglected  and  that  Congress  would  be  kept 
more  fully  and  frankly  informed  by  an  independent  auditor.   But  as  it  turned 
out,  independence  increased  also  the  power  and  temptation  to  control.   The 
Comptroller  General  soon  tired  of  reporting  to  Congress.   He  preferred  to 
take  matters  in  his  own  hands,  and  it  was  only  when  departmental  opposition 
or  defects  of  power  prevented  him  from  securing  results  to  his  own  satis- 
faction that  he  took  his  complaints  to  Congress.   In  consequence  the  state 
of  Congressional  intelligence  was  left  very  much  where  it  had  been. 

"Third,  he  Insisted  upon  centralizing  the  work  of  his  office  as  completely 

"25/ 
as  possible  in  Washington  and  under  his  thumb.  — 

257 

—  Ibid.   pp.  71-72. 
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Not  unexpectedly.  Comptroller  McCarl's  expansionist  and  independent  activities 

raised  objections,  especially  during  the  New  Deal  period.   Referred  to  as  the 

"watchdog  of  the  Treasury,"  — '  McCarl,  whose  15-year  term  lasted  until  1936, 

incurred  the  wrath  of  the  Democratic  Administration.   On  two  occasions, 

President  Roosevelt  attempted  to  limit  the  Comptroller  General's  powers  through 

reorganization  but  those  efforts  failed.   Following  McCarl's  retirement,  the 

office's  responsibilities  were  handled  for  three  years  by  Acting  Comptroller 

General  Richard  Elliott,  an  Indiana  Republican,  much  in  the  same  mold  as 

McCarl.   The  disputes  between  the  GAO  and  the  newly- formed  TVA  became  legendary, 

prompting  TVA's  own  comptroller,  E.L.  Kohler,  to  criticize  the  GAO,  its 

powers  and  methods : 

It  has  long  been  recognized  that  the  Comptroller  General 
regards  himself  not  as  an  accountant  but  as  a  glorified  watch- 
dog, and  that  he  has  surrounded  himself  with  a  narrow-visioned 
legal  staff  that  recognizes  no  superior  except  a  decision  of 
the  Supreme  Court  directly  in  point.   In  my  opinion,  he  has  more 
than  once  been  s^^^y  °"t  of  line  with  the  spirit  of  the  Budget 
and  Accounting  Act  of  1921  from  which  he  derives  his  primary 
authority.  .  .  . 

A  review  of  his  report  (193A)  and  frequent  contact  this 
year  with  the  field  staff,  convinced  me  quickly  and  decisively 
that  the  field  staff  had  made  no  real  audit  originally  and  had 
made  none  since;  the  staff  has  consisted  of  persons  styled  "in- 
vestigators" who  have  had  little  accounting  training  or  experi- 
ence; and  the  193A  report  was  in  no  sense  an  audit  report  but 
rather  a  disorderly  miscellany  of  fact  and  fancy  that  could 
succeed  only  in  misleading  the  reader,  regardless  of  his  skill 
in  auditing,  accounting,  or  sleuthing.  27/ 

In  mld-1939,  Fred  Brown,  a  former  Democratic  Senator  from  New  Hampshire, 

was  appointed  Comptroller  General.   Brown  had  served  on  a  joint  congressional 

committee  investigating  the  GAO  operations  regarding  the  TVA  and  participated 


26/ 

—  See  Time.  April  10,  1939.  p.  14. 

27/ 

Statement  made  la  1939  in  Congressional  testimony,  recorded  in  Brown. 
op.  cit.   p.  21. 
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in  recommending  changes  in  methods  and  investigatory  personnel,  some  of 
which  recommendations  were  Incorporated  In  the  1945  Government  Corporations 
Control  Act.   Brown  apparently  had  little  difficulty  in  being  confirmed  by 
his  former  colleagues  in  the  Senate  but  served  only  14  months,  resigning 
because  of  ill  health.  His  replacement,  also  nominated  by  President 
Roosevelt  and  a  former  congressman,  was  Lindsay  Warren.  Warren  encountered 
little  opposition  at  the  time  of  his  appointment  and  throughout  his  tenure. 
In  fact,  Warren's  efforts  to  improve  the  GAO  professionally,  to  increase 
Its  operating  capacity,  and  to  extend  its  domain  to  government- owned  cor- 
porations (through  the  1945  Government  Corporation  Control  Act)  resulted 
in  one  analyst  calling  the  office  "the  new  GAO".  ii' 

The  next  appointment  of  Comptroller  General  occurred  in  December,  1954. 
President  Eisenhower  nominated  Joseph  Campbell  (who  was  eventually  confirmed 
by  the  Senate),  who  served  as  treasurer  of  Columbia  University  while  Elsen- 
hower was  president  of  the  university  and  who  was  a  member  of  the  Atomic 
Energy  Commission.   The  difficulties  Campbell  experienced  in  the  confirmation 
hearings  appear  to  have  been  confined  to  the  Dixon-Yates  controversy.   Rep. 
Holifield,  then  a  member  of  the  Joint  Committee  on  Atomic  Energy,  advised 
that  Campbell,  as  Comptroller  General,  "should  disqualify  himself  when  the 
Dixon-Yates  contract  came  before  the  GAO  on  the  question  of  payments  under 
the  contract,  because  they  would  be  payments  he  (Campbell)  'has  been  sponsoring. '"29/ 


~    Gerald  Schulsinger.   The  General  Accounting  Office:  Two  Glimpses.   Case 
no.  35,  Inter-University  Case  Program  Series.  University  of  Alabama.   1956. 

PQjigressional  Quarterly  Almanac,   1954.  p.  551. 
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The  current  Comptroller  General,  Elmer  B.  Staats,  had  served  in  the 
executive  counterpart  to  the  GAO,  the  Bureau  of  the  Budget,  from  1939  to  1953 
and  from  1958  to  1966,  the  latter  years  as  Deputy  Director.   For  part  of 
the  interim  he  served  with  the  NSC.   The  appointment  of  Staats  evidenced 
general  support. 

Although  this  is  but  a  cursory  review  of  the  appointments  of  the  Comp- 
trollers General,  it  is  evident  that  at  the  time  of  nomination  and  confirma- 
tion there  was  little  opposition  to  the  nominees  and  few  attempts  to  in- 
trude upon  their  independence.  When  such  -  attempts  were  most  likely, 
following  the  McCarl  and  (Acting  Comptroller  General)  Elliott  tenure,  1921- 
1940,  President  Roosevelt  nominated  a  former  Senator  who  had  been  one  of 
the  critics  and  proponents  of  reform  of  the  GAO.  The  most  intense  contro- 
versy surrounded  Joseph  Campbell  due  to  the  Dixon-Yates  dispute.   One  pos- 
sible reason  for  the  limited  criticism  of  the  nominees  appears  to  be  the 
partisan  configuration  at  the  time  of  the  appointments.   At  the  time  of 
each  of  the  five  appointments  of  Comptrollers  General,  coincidently,  the 
same  party  occupied  both  the  White  House  and  Capital.  Thus,  inter-party 
conflict  would  not  have  exacerbated  the  potential  conflict  inherent  in  the 
appointments  to  an  office  which  investigates  the  executive  at  the  behest 
of  the  legislature.  Other  factors,  such  as  the  background  and  experience 

of  the  nominees,  have  undoubtedly  been  important  considerations  in  muting 
which  has  experienced  the  ramifications  of  the  Comptroller  General's  independence 
criticism  of  a  nominee.   On  the  issue  of  independence,  it  is  the  executive  / 
(from  executive 

/departments).   Congress  as  an  institution  has  been  less  concerned  in  debate 
with  the  office's  independence  (from  the  Congress)  and  has  enhanced  the 
Comptroller  General's  independence  (from  the  executive)  throughout  the  years. 

Frederick  M.  Kaiser 
Analyst,  American  National  Government 
Government  and  General  Research  Division 
September  26,  1975 
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By  Stuart  Glass,  Legislative 
Attorney,  American  Division, 
v.'ASHiNGTON.  D.c.  20540        October  1,  1975 

ANALYSIS  OF  S.  2268,  THE  "GENERAL  ACCOUNTING 
OFFICE  ACT  OF  1975" 

This  is  in  response  to  your  request  of  September  10,  1975,  for 
an  analysis  of  S.  2268,  entitled  the  "General  Accounting  Office  Act  of 

1975." 

This  memorandum  will  be  in  two  major  sections:   a  section-by- 
section  narrative  analysis  of  the  bill,  and  an  analysis  of  the  legal 
aspects  of  the  authority  which  would  be  delegated  by  the  bill  to  the 
Comptroller  General.   An  appendix  will  contain  present  provisions  in  law 
creating  Congressional  oversight  over  executive  functions. 
I.   Section-by-Section  Analysis 

The  bill  generally  would  authorize  the  Comptroller  General  to 
bring  suit  for  declaratory  relief  against  any  employee  or  officer  of  the 
United  States  to  prevent  the  unlawful  expenditure,  obligation,  or  author- 
ization of  public  funds;  would  provide  procedural  remedies  to  assist  the 
Comptroller  General  in  gaining  access  to  records  of  non-federal  persons 
and  organizations  regarding  federal  contracts;  would  provide  a  procedural 
remedy  to  assist  the  Comptroller  General  in  enforcing  access  to  records 
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of  federal  departments  and  establishments  regarding  federal  financial 
activities;  and  would  authorize  the  Comptroller  General  to  conduct  a 
profits  study  of  contractors  having  contracts  with  the  federal  government. 
Title  I. — Title  I  of  S.  2268  would  amend  the  Budget  and  Account- 
ing Act  of  1921,  as  amended,  31  U.S.C.  §§42,  et .  seq .  ,  by  adding  a  new 
section  320,  which  would  permit  the  Comptroller  General  of  the  United 
States  to  institute  a  civil  action  for  declaratory  relief  in  the  United 
States  District  Court  for  the  District  of  Columbia  whenever  he: 

...  in  the  performance  of  any  of  his  functions 
authorized  by  law,  has  reasonable  cause  to 
believe  that  any  officer  or  employee  of  the 
executive  branch  is  about  to  expend,  obligate, 
or  authorize  the  expenditure  or  obligation  of 
public  funds  in  an  illegal  manner,.... 

§320(b),  S.  2268,  §101. 

Section  320(b)  of  the  Act,  as  proposed  to  be  amended,  would 
further  authorize  the  Attorney  General,  if  in  disagreement  with  the 
Comptroller  General,  to  represent  the  defendant  official  in  any  such  action. 
Other  parties,  including  the  prospective  payee  or  obligee,  would  be  allowed 
to  intervene,  or  could  be  impleaded  as  otherwise  provided  by  law.   Such 
other  parties  would  be  entitled  to  be  served  with  notice  or  process. 
Beyond  the  territorial  limits  of  the  District  of  Columbia,  process  would 
be  permitted  to  be  served  by  certified  mail. 

Section  320(c)  would  permit  the  payment  of  interest  at  the  rate 
of  six  per  centum  per  annum  upon  any  payment  for  goods  or  services  actually 
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delivered  to  and  accepted  by  the  United  States,  if  such  payment  were 
delayed  beyond  the  date  it  was  due  and  owing  as  a  result  of  the  institu- 
tion of  a  suit  under  section  320(b).   In  no  other  circumstances  could  a 
court  award  damages  against  the  United  States,  its  officers  or  agents, 
as  a  result  of  any  delay  occasioned  by  reason  of  the  institution  of  suit 
under  section  320(b) . 

Pursuant  to  section  320(a),  the  authority  to  be  conveyed  by  sec- 
tions 320(b)  and  (c)  could  be  exercised  only  in  connection  with  accounts 
over  which  the  Comptroller  General  has  settlement  authority.   At  present, 
31  U.S.C.  §74,  empowers  the  General  Accounting  Office  to  certify  balances 
for  the  settlement  of  public  accounts.   Such  balances  are  final  and  con- 
clusive upon  the  Executive  Branch,  with  one  exception:   the  Comptroller 
General  may  revise  such  accounts  upon  request  by  the  person  whose  account 
has  been  so  settled,  or  by  the  head  of  the  Executive  Department,  or  of 
the  board,  commission,  or  establishment  not  under  the  jurisdiction  of  an 
Executive  Department.   The  revision  must  be  within  one  year  after  the 
account  has  been  settled  by  the  General  Accounting  Office,  and  such  revi- 
sion is  final  and  conclusive  upon  the  Executive  Branch.   The  authority  of 
sections  320(b)  and  (c)  is  intended  to  be  construed  as  creating  a  proce- 
dural remedy  in  aid  of  the  authority  conveyed  by  31  U.S.C.  §74,  and  is 
neither  an  enlargement  or  limitation  of  such  authority. 
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Title  II— The  purpose  of  Title  II  of  the  bill  is  to  assist  the 
Comptroller  in  enforcing  access  to  records  of  non-federal  persons  and 
organizations.   Section  201  authorizes  the  Comptroller  General  to  sign 
and  issue  subpoenas  requiring  the  production  of  negotiated  contract  and 
subcontract  records,  and  records  of  other  non-federal  persons  or  organi- 
zations to  which  he  has  a  right  of  access  by  law  or  agreement.   The 
Comptroller  General  has  right  of  access  by  law  to  books  and  records  of 
an  extensive  list  of  non-federal  persons  and  organizations,  but  has  had 
previously  no  power  to  subpoena  such  records.   Additionally,  Al  U.S.C. 
§254(c)(1970)  provides  that  all  contracts  negotiated  without  advertising 
pursuant  to  procurement  procedures  provisions,  shall  include  a  clause  to 
the  effect  that  the  Comptroller  General  shall,  until  the  expiration  of 
three  years  after  final  payment,  have  access  for  purposes  of  audit  and 
examination  to  any  directly  pertinent  books,  documents,  papers,  and 
records  of  the  contractor  or  any  of  his  subcontractors  engaged  in  the  per- 
formance of  and  involving  transactions  related  to  such  contracts  or 
subcontracts.   A  list  of  statutory  provisions  which  grant  to  the  Comp- 
troller General  the  right  of  access  to  books  and  records  of  non-federal 
persons  and  organizations  is  attached  as  an  appendix  to  this  memorandum. 
Section  202  of  the  bill  would  provide  the  Comptroller  General 
with  certain  procedural  and  substantive  remedies  in  case  of  disobedience 
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to   a   subpoena   issued   pursuant    to   section    201.      The   Comptroller   General 
could    invoke    the   aid   of   any    district    court   of    the   United   States    in 
requiring   the   production   of    the    records    involved.      If    the   Comptroller 
General   issues   a  subpoena  pursuant    to  section   201   to   any   contractor, 
subcontractor,    or  other  non-federal   person   or  organization,    and   the 
recipient   of   such  subpoena   refuses   to   obey,    any  United   States   District 
Court   within  which   jurisdiction    recipient    of    the    subpoena   is    found   or 
does   business   could   issue   an   order   requiring  such   recipient    to   produce 
the  books   or   records   subpoenaed.      Failure   to  obey  such  order  would  be 
punishable  by    the   court   as   a   contempt. 

Title   III — Section    301   of    the   bill  would   assist    in   enforcing 
the   authority   of   the  Comptroller   General   in   gaining  access    to   information 
from  federal   departments   and  establishments,   presently   authorized  by 
31  U.S.C.    §54    (1970),   which  provides: 


§5^-    Information   furnished   to  Comptroller  General   by  departments 
and  establishments. 

All   departments  and   establishments   shall    furnish   to   the   Comp- 
troller General    such   information  regarding   the   powers,    duties, 
activities,    organization,    financial    transactions,    and  methods   of 
business   of   their  respective   offices  as   he   may  from  time   to   time 
require   of   them;    and   the   Comptroller  General,    or  any  of  his  assist- 
ants  OF   employees,    when  duly  authorized  by  him,    shall,    for  the 
purpose   of   securing   such   information,    have   access   to  and   the   right 
to   examine   any  books,    documents,    papers,    or   records   of  any  such 
department   or  establishment.    The   authority  contained   in   this 
section   shall   not  be  applicable   to   expenditures   made   under   the 
provisions   of   section   107   of   this   title.    (June   10,    1921,    ch.    l8, 
title   III,    §313,    42  Stat,    26.) 
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If  any  Information  requested  by  the  Comptroller  General  has  not 
been  made  available  to  the  General  Accounting  Office  within  20  days  after 
delivery  of  the  request,  the  Comptroller  General  would  be  authorized  to 
bring  an  action  in  the  United  States  District  Coujt  for  the  District  of 
Columbia  against  the  head  of  the  department  or  establishment  concerned,  to 
compel  the  production  of  the  materials  requested.   The  Attorney  General 
would  be  authorized  to  represent  the  defendant  in  such  action. 

Title  IV — Title  IV  would  enact  provisions  authorizing  the  Comp- 
troller General  to  conduct  profit  studies  of  all  government  contractors 
and  subcontractors,  on  a  selective  basis,  who  aggregate  $1  million  or  more 
in  government  contracts  or  subcontracts  in  the  cont'ractor ' s  most  recent 
fiscal  year.   Such  studies  could  be  made  at  the  discretion  of  the  Comp- 
troller General,  but  at  least  once  in  each  five-year  period  following  the 
enactment  of  S.  2268.   The  results  of  such  studies  would  be  submitted 
promptly  to  Congress. 

Section  401(b)  would  require  contractors  to  whom  the  bill  would 
apply,  upon  the  request  of  the  Comptroller  General  or  his  authorized  agent, 
to  prepare  and  submit  such  information  maintained  in  the  normal  course  of 
business  as  is  determined  necessary  by  the  Comptroller  General  to  conduct 
the  study  authorized  by  section  401(a). 

Section  401(c)  would  authorize  the  Comptroller  General  to  audit, 
inspect,  and  copy  the  books,  accounts,  and  records  of  such  contractors,  to 
the  extent  that  the  Comptroller  General  determines  is  necessary  to  permit 
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the  required  calculations.   However,  the  Comptroller  General,  and  his 
employees  and  agents  would  be  prohibited  from  disclosing  any  information 
obtained  solely  under  the  authority  of  these  sections,  pertaining  to  any 
individual  comnercial  contract,  or  any  individual  government  contract 
, entered  into  pursuant  to  formally  advertised  competitive  bidding,  if  that 
information  may  reveal  a  contractor's  profits,  or  is  certified  in  writing 
by  the  contractor  to  be  of  a  proprietary  nature. 

Presumably,  the  information  required  to  be  furnished  by  sections 
401(b)  and  (c)  would  be  obtainable  by  subpoena  authorized  under  Title  II  of 

the  bill. 

Section  401  contains  definitions  of  terms  used  in  S.  2268,  and 
a  general  provision  permitting  the  Comptroller  General  to  be  represented 
in  actions  brought  under  these  provisions  by  attorneys  employed  in  the 
General  Accounting  Office  or  by  counsel  whom  he  m.ay  employ.   Such  employment 
may  be  made  without  regard  to  the  provisions  of  title  5,  United  States  Code, 
regarding  appointments  in  the  competitive  service,  and  the  provisions  of 
title  5,  U.S.C,  chapter  51,  and  chapter  53,  subchapters  III  and  VI,  relating 
to  classification  and  General  Schedule  pay  rates.   Finally,  such  general  pro- 
vision would  state  that  any  action  brought  under  this  act  shall  be  expedited 
in  every  way. 
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II.   Legal  Aspects  of  the  Authority  to  be  Granted  by  S.  2268  to  the 
Comptroller  General 

Central  to  a  discussion  of  the  legality  of  the  proposals  contained 
in  S.  2268  is  an  examination  of  two  specific  powers  which  would  be  conveyed 
to  the  Comptroller  by  the  bill— the  authority  to  subpoena  books  and  records 
from  both  federal  and  non-federal  organizations,  and  the  authority  to  ini- 
tiate actions  in  court  for  declaratory  relief  against  executive  branch 
officers.   The  issues  concern  whether  these  grants  of  authority  are  functions 
properly  exercised  within  the  legislative  branch,  and  whether  they  may  prop- 
erly be  delegated  by  Congress  to  an  agency  in  the  legislative  branch. 

An  analysis  of  several  cases  would  appear  to  indicate  that  the 
powers  which  would  be  conveyed  by  S.  2268  are  powers  properly  exercised  in 
the  legislative  branch,  and  could  properly  be  delegated  by  Congress  to  the 
Comptroller  General.   Few  of  the  cases  analyzed  are  specifically  on  point, 
however.   One  particularly  relevant  case,  Staats  v.  Lynn,  C.A.  No.  75-0551 
(D.D.C.),  involving  the  authority  of  the  Comptroller  General  to  sue  execu- 
tive branch  officers  to  compel  the  expenditure  of  illegally  impounded  funds, 
has  not  yet  been  decided.   That  case,  when  decided,  could  bear  upon  the 
legality  of  the  authority  of  the  Comptroller  General  to  seek  declaratory 
judgments  against  executive  branch  officers  to  prevent  the  illegal  expendi- 
ture of  appropriated  funds. 
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The  Supreme  Court  has  frequently  cited  the  principle  of  "separa- 
tion of  powers"  as  implicit  in  the  Constitution.  As  stated  in  Springer  v. 
Philippine  Islands,  277  U.S.  189  (1928): 

It  may  be  stated  then,  as  a  general  rule 
inherent  in  the  American  constitutional  system, 
that,  unless  otherwise  expressly  provided  or 
incidental  to  the  powers  conferred,  the  legisla- 
ture cannot  exercise  either  executive  or  judicial 
powers;  the  executive  cannot  exercise  either  leg- 
islative or  judicial  power;  the  judiciary  cannot 
exercise  either  executive  or  legislative  power. 
Id.  ,  at  201-2. 

In  keeping  with  the  language  just  quoted,  the  Court  has  at  times 
overturned  the  exercise  of  authority  by  one  branch  of  government  more  appro- 
priate to  another  branch.   Thus,  the  power  to  remove  executive  officers 
appointed  by  the  President  with  the  advice  and  consent  of  the  Senate  was 
held  to  be  exclusively  executive,  and  not  subject  in  its  exercise  to  the 
assent  of  the  Senate;  nor  could  it  be  made  so  by  an  act  of  Congress. 
Mvers  v.  lini  red  States.  272  U.S.  52  (1926). 

In  a  holding  that  applied  to  the  Philippine  Organic  Act,  but  infer- 
rentially  to  the  United  States  Constitution,  the  Court  ruled  that  the  voting 
of  stock  in  the  election  of  directors  and  managing  agents  of  a  corporation 
owned  largely  by  the  Philippine  government  was  an  executive  function,  and 
an  attenpt  to  repose  it  in  legislative  officers  violated  the  Philipine 
Organic  Act.   Springer  v.  Philippine  Islands,  Supra. 

Other  cases  have  struck  down  attempted  delegations  by  Congress  to 
the  executive  branch  of  powers  considered  to  be  legislative  in  nature.   In 
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Panama  Re  fin  in-  Co.  v.  "xvan,  293  U.S.  388  (1935),  Congress  attempted  to 
delegate  to  the  President  the  power  to  interdict  the  transportation  in 
interstate  and  foreign  commerce  of  petroleum  and  petroleum  products  pro- 
duced or  withdrawn  from  storage  in  excess  of  the  amounts  permitted  by 
state  authority.   National  Industrial  Recovery  Act,  48  Stat.  195,  200 
(June  16,  1933),  §9(c).   The  Court  ruled  the  attempted  delegation  void, 
because  the  power  sought  to  be  delegated  is  legislative  power,  and  the 
statute  nowhere  contained  any  policy  or  standard  to  guide  the  President 
when  acting  under  such  delegation.  JA. ,    293  U.S.  at  414. 

Similarly,  Schechter  Corp.  v.  United  States,  295  U.S.  495  (1935), 
dealt  with  an  attem.pted  delegation  to  the  President  of  the  power  to  approve 
"codes  of  fair  competition"  for  industries  and  trades,  in  the  National 
Industrial  Recovery  Act,  supra. ,  §3,  48  Stat.  195,  196.   The  Court  found 
that  the  only  limits  set  by  the  Act  to  the  President's  discretion  were 
that  the  association  of  group  proposing  a  code  impose  to  inequitable  re- 
strictions on  admission  to  membership  and  be  truly  representative;  that 
the  code  not  be  designed  to  promote  monopolies  or  to  eliminate  or  oppress 
sm.all  enterprises  and  will  not  operate  to  discriminate  against  them;  and 
that  the  code  "...tend  to  effectuate  the  policy  of  this  title,...."   Under 
the  Act,  the  President  could  impose  his  own  conditions,  "in  his  discre- 
tion...."  Tlie  delegation  was  struck  down,  with  the  holding  that  Congress 
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cannot  delegate  legislative  power  to  the  President  to  exercise  an  unfet- 
tered discretion  to  make  whatever  laws  he  thinks  may  be  needed  or  advisable 
for  the  rehabilitation  and  expansion  of  trade  and  industry.   Schechter  Corp.  , 
Supra. ,  at  537. 

The  foregoing  cases  have  all  overturned  the  delegation  of  functions 
to  one  branch  of  government  which  were  more  appropriately  performed  by  another 
branch.   One  case,  however,  has  at  least  partially  upheld  a  delegation  by  law 
of  functions  arguably  executive  in  nature  to  an  agency  established  as  part 
of  the  legislative  branch.   In  Buckley  v.  Valeo,  No.  75-1061  (D.C.  Cir. , 
Aug.  15,  1975),  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit  up- 
held substantial  portions  of  the  Federal  Election  Commission  Act  Amendments  of 
197A,  Pub.  L.  93-4A3,  83  Stat.  1263  (1975),  regarding  the  authority  of  Con- 
gress to  establish  an  agency  in  the  legislative  branch  whose  members  were 
not  all  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate, 
and  which  would  perform  certain  functions  v;hich  could  bo  regarded  as 
"executive . " 

The  FECA  established  the  Federal  Elections  Commission,  as  a  branch 
of  the  Congress,  and  delegated  to  it  a  broad  range  of  powers  to  enable  it  to 
accomplish  its  statutory  responsibilities.   The  FEC  has,  among  its  powers, 
the  power  to  make  rules,  to  subpoena,  to  require  submission  of  written  re- 
ports, to  conduct  investigations  and  liearings,  to  initiate  civil  actions  to 
enforce  the  FECA,  to  request  the  Attorney  General  to  institute  civil  actions 
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Co  obtain  conpLiance  with  FECA  and  csirtain  criminal  provisions,  and  a 
power  to  issue  advisory  opinions.   Buckley  v.  Valeo,  Supra. ,  slip  opinion 
at  1571-2. 

The  case  upheld  the  establishment  of  the  agency  within  the 
legislative  branch,  but  declined  to  rule  on  most  of  its  functions,  as 
they  were  designated  unripe  for  resolution.   Upheld  specifically  was  the 
power  of  the  FEC  to  issue  advisory  opinions  regarding  compliance  with 
the  FECA.   Questions  ruled  unripe  for  resolution  included  whether  the 
FECA  violated  the  rights  of  plaintiffs  in  that  it  empowers  the  FEC  and 
the  Attorney  General  to  bring  civil  actions  against  any  person  who  has 
engaged  or  who  may  engage  in  acts  or  practices  which  violate  the  FECA, 
and  in  that  it  empowers  the  FEC  to  make  rules  under  the  FECA  in  the  manner 
specified  therein.   l_d.  ,  at  1585. 

To  the  extent  that  the  FEC  was  held  validly  to  exercise  any 
authority  witli  regard  to  federal  elections  pursuant  to  the  FECA,  it  was 
because  it  was  delegated  functions  in  furtherance  of  the  constitutional 
function  of  the  Congress  to  make  laws  regarding  the  times,  places  and 
manner  of  holding  congressional  elections,  Const.,  Art.  I,  §A,  and  the 
power  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  powers  vested  by  the  Constitution.   Art.  I,  §8.   Because 
the  legislative  branch  possessed  the  authority  to  regulate  federal  elec- 
tions, tlie  agency  created  witliin  tliat  branch  was  given  presumptive 
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authority  to  take  actions  in  furtherance  of  that  function,  at  least  until 
a  case  ripe  for  determination  came  before  the  courts. 

Other  powers, while  not  expressly  provided  in  the  Constitution, 
are  at  least  implied  therein,  and  provide  an  equally  valid  source  of 
autliority  for  certain  functions  exercised  by  the  legislative  branch.   One 
such  power  has  been  long  established — namely,  the  power  to  conduct  investi- 
gations.  The  case  of  McGrain  v.  Uaugherty ,  273  U.S.  135  (1927)  ratified 
in  sweeping  terms  the  power  of  Congress  to  inquire  into  the  administra- 
tion of  an  executive  department  and  to  sift  charges  of  malfeasance  in 
such  administration.   See  also,  Sinclair  v.  United  States,  279  U.S.  263 
(1929).   Sinclair  and  McGrain  botli  involved  inquiries  into  the  activities 
and  dealings  were  in  connection  with  property  belonging  to  the  United 
States  Government.   Wliero  tlie  business,  activities  and  conduct,  and  be- 
havior of  individuals  are  subject  to  congressional  regulation,  there 
exists  the  power  of  inquiry.   See,  l.C.C.  v.  Brimson,  15A  U.S.  447  (1894). 

VHierc  the  inquiry  is  in  conjunction  with  some  legislative  purpose. 
Congress  also  has  broad  powers  of  investigation.   V.'atkins  v.  United  States, 
354  U.S.  178  (1957).   Since  oversight  and  inquiry  are  valid  functions  for 
Congress,  it  is  appropriate  that  such  functions  be  exercised  by  an  agency 
within  the  legislative  branch.   The  General  Accounting  Office  has  had 
statutory  authority  to  investigate  and  audit  pertinent  to  grants,  contracts, 
and  other  transactions  involving  federal  funds,  and  the  addition  ot  the 
power  of  subpoena  to  augment  sucli  autliority  would  tlierefort-'  appear  to  be 
both  appropriate  and  constitutional. 
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The  authority  of  the  Comptroller  General  to  file  an  action 
against  an  executive  branch  officer  for  declaratory  judgment  is  not  as 
clearly  established,  but  could  be  if  supported  by  a  favorable  decision 
in  Staats  v.  Lynn,  Supra.   That  suit  is  a  civil  action  filed  by  the  Comp- 
troller General  against  an  executive  branch  officer  to  compel  defendants 
to  make  available  for  obligation  budget  authority  appropriated  to  carry 
out  section  325  of  the  National  Housing  Act,  as  amended,  12  U.S.C. 
§1715z.   The  suit  is  filed  pursuant  to  the  Impoundment  Control  Act  of 
1974,  31  U.S.C.  §1401,  e_t.  se£.   That  Act  provides  tliat  the  President  of 
the  United  States  may  send  a  special  message  to  the  Congress  proposing 
that  budget  authority  be  rescinded,  but  that  if  the  Congress  has  not  com- 
pleted action  on  a  bill  rescinding  all  or  part  of  the  budget  authority 
within  45  days  of  continuous  congressional  session,  the  amount  proposed 
to  be  rescinded  must  be  made  available  for  obligation.   Section  1016  of 
the  Act,  31  U.S.C.  §1406,  provides: 

If,  under  section  1012(b)  or  1013(b),  budget 
authority  is  required  to  be  made  available  for 
obligation  and  such  budget  authority  is  not  made 
available  for  obligation,  the  Comptroller  General 
is  hereby  expressly  empowered,  through  attorneys 
of  his  own  selection,  to  bring  a  civil  action  in 
the  United  States  District  Court  for  the  District 
of  Columbia  to  require  such  budget  authority  to  be 
made  available  for  obligation,  and  such  court  is 
hereby  expressly  empowered  to  enter  in  such  civil 
action,  against  any  department,  agency,  officer, 
or  employee  of  the  United  States,  any  decree, 
judgment,  or  order  which  may  be  necessary  or 
appropriate  to  make  such  budget  authority  available 
for  obligation....   No  civil  action  shall  be  brought 
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by  the  Comptroller  General  under  this  section 
until  the  expiration  of  25  calendar  days  of 
continuous  session  of  the  Congress  following 
the  date  on  which  an  explanatory  statement  by 
the  Comptroller  General  of  the  circumstances 
giving  rise  to  the  action  contemplated  has 
been  filed  with  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate. 

The  Comptroller  General  has  alleged  in  the  action  that  the 
President  sent  a  special  message  amounting  to  a  rescission  proposal  with 
regard  to  the  budget  authority  at  issue,  but  "unlawfully  has  refused  to 
make  the  budget  authority  available  for  obligation  in  accordance  with  the 
act  after  the  45  day  period  expired  without  tlie  Congress  completing  action 
on  a  rescission  bill."   Staats  v.  Lynn,  Supra. ,  complaint  at  1-2. 

The  Defendant  has  m.oved  to  dismiss,  making  two  arguments.   First, 
it  is  argued  that  the  lirpoundment  Control  Act  violates  the  doctrine  of 
separation  of  pov;ers  by  purporting  to  vest  executive  powers  in  the  Comp- 
troller General,  who  is  a  legislative  officer.   Second,  a  suit  by  the  Comp- 
troller General  against  an  executive  officer,  one  branch  of  government 
against  another,  does  not  present  a  justiciable  case  or  controversy  under 
Art.  Ill  of  the  Constitution.   See,  Staats  v.  Lynn,  supra. ,  Points  and 
Authorities  in  Support  of  Defendants'  >;otion  to  Dismiss. 

In  response  to  the  second  argument,  the  plaintiff  argues  that 
the  case  does  not  present  any  of  the  elements  set  forth  by  the  Supreme 
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Court,  speaking  through  Justice  Brennan,  for  a  non-justiciable  "political 
question" : 

Prominent  on  the  surface  of  any  case  held  to 
involve  a  political  question  is  found  [1]  a 
textually  demonstrable  constitutional  comjiit- 
ment  of  the  issue  to  a  coordinate  political 
department;  or  [2]  a  lack  of  judicially  dis- 
coverable and  manageable  standards  for  resolv- 
ing it;  or  [3]  tlie  impossibility  of  deciding 
without  an  initial  policy  determination  of  a 
kind  clearly  for  nonjudicial  discretion;  or  [4] 
the  impossibility  of  a  court's  undertaking 
independent  resolution  without  expressing  lack 
of  the  respect  due  coordinate  branches  of  govern- 
ment; or  [5]  an  unusual  need  for  unquestioning 
adherence  to  a  political  decision  already  made; 
or  [6]  the  potentiality  of  embarrassment  from 
multifarious  pronouncements  by  various  departments 
on  one  question.   Baker  v.  Carr,  369  U.S.  186,  217 
(1962). 

Moreover,  the  existence  of  United  States  officers  on  both  sides 
of  a  controversy  has  not  deprived  the  court  of  jurisdiction  in  such  cases 
as  United  States  v.  Nixon,  A18  U.S.  683,  (197A),  Powell  v.  McCormack, 
395  U.S.  486  (1969);  or  United  States  v.  I.C.C.  ,  337  U.S.  426  (1949). 

Kith  regard  to  tlie  first  argument,  that  the  attempted  grant  to 
the  Comptroller  General  of  the  power  to  sue  executive  branch  officers 
violates  the  constitutional  separation  of  powers,  the  plaintiff  offers 
a  three-fold  response. 

First,  it  is  argued  that  the  Comptroller  General  is  not  abridg- 
ing tlie  I'resident's  duty  to  "execute  the  lav;s"  by  bringing  a  suit 
authorii^ed  by  statute  to  force  federal  officials  to  execute  the  law.   Had 
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Che  executive  branch  officers  obligated  the  appropriated  funds  in  the 
manner  prescribed  by  law,  the  present  suit  would  not  have  been  necessary. 
Staats  V.  Lynn,  Supra. ,  Plaintiffs'  Opposition  to  Defendants'  Motion  to 
Dismiss,  at  18-20. 

Second,  Plaintiffs  argue  that  the  Comptroller  General  is  not 
solely  a  legislative  branch  officer,  but  exercises  his  duties  pursuant 
to  his  statutory  authority  as  an  independent  officer  of  Che  United  States. 
In  this  argument.  Plaintiffs  rely  heavily  upon  an  opinion  of  Judge  Holtzoff 
in  United  States  v.  Stewart,  23A  F.  Supp.  94  (D.D.C.  196A)  ;  aff'd,  339  F. 
2d  753  (D.C.  Cir.  1964),  in  which  the  duties  of  the  Comptroller  General 
were  described  in  detail  as  being  both  legislative  and  executive  in 
nature: 

"In  this  connection  it  seems  desirable 
to  give  some  consideration  to  the  role  of  the 
Comptroller  General  in  a  situation  of  the 
type  presented  here.   The  Comptroller  General 
is  the  head  of  the  General  Accounting  Office, 
31  U.S.C.  §41.   Unlike  heads  of  most  depart- 
ments and  establishments  of  the  Government,  he 
occupies  a  dual  position  and  performs  a  two- 
fold function.   First,  he  makes  investigations 
of  matters  relating  to  the  receipt,  disburse- 
ment and  application  of  public  funds,  and 
reports  the  results  of  his  scrutiny  to  the 
Congress  with  appropriate  recommendations.   In 
addition  he  pursues  investigations  that  may  be 
ordered  by  either  House  of  Congress,  or  by  any 
Committee  of  either  House,  in  matters  relating 
to  revenue,  appropriations  or  expenditures, 
31  U.S.C.  §53.   In  performing  these  functions 
the  status  of  the  Comptroller  General  is  that 
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of  an  officer  of  the  legislative  branch  of  the 
Government .   The  Congress  has  comprehensive 
authority  to  undertake  investigations  in  aid 
of  legislation,  or  in  connection  with  the  appro- 
priation of  funds.   Investigations  are  an  aid  to 
legislation  and  to  the  making  of  appropriations 
and  are  therefore  auxiliary  to  the  basic  functions 
of  the  Congress.   The  Congress  may  conduct  inves- 
tigations either  through  Committees  or  through  an 
official  such  as  the  Comptroller  General. 

"The  Comptroller  General  has  also  a  second 
status  as  the  chief  accounting  officer  of  the 
Governm.ent .   His  second  principal  function  is 
that  of  approval  or  disapproval  of  payments  made 
by  Government  departments  and  other  agencies,  as 
well  as  of  settling  and  adjusting  accounts  in 
which  the  Government  is  concerned,  31  U.S.C.  §71. 
This  is  an  executive  function  and  in  performing 
it  the  Comptroller  General  acts  as  a  member  of 
the  Executive  branch  of  the  Government.   The  dual 
status  of  the  General  Accounting  Office  is  not 
anomalous,  for  many  regulatory  commissions  fulfill 
in  part  a  legislative  function  and  in  part  carry 
out  executive  duties,  Humphrey's  Executor  v.  United 
States,  295  U.S.  602,  55  S.  Ct.  869,  79  L.Ed.  1611. 
Cf.  Myers  v.  United  States,  272  U.S.  52,  47  S.  Ct. 
21,  71  L.Ed.  160.   Thus  ve  have  developed  in  com- 
paratively recent  years  a  fourth  type  of  Government 
agency, — one  that  combines  two  kinds  of  basic 
powers."   (234  F.  Supp.  at  99-100)  (emphasis  added). 

The  Plaintiff  therefore  regards  the  bringing  of  the  action  under 
Section  1016  of  the  Impoundment  Control  Act  as  an  action  not  as  an  agent 
of  Congress,  but  ratiier  as  an  independent  officer.   Staats  v.  Lynn,  Supra. , 
Plaintiffs'  Opposition  to  Defendants'  Motion  to  Dismiss,  37. 

Finally,  Plaintiffs  argue  that  the  bringing  of  an  action  by  the 
Comptroller  General  is  not  a  violation  of  separation  of  powers,  but  is 


149 

C^S-19 

"necessary  and  proper"  in  furtherance  of  Congress'  power  over  appropria- 
tions and  its  power  to  define  the  jurisdiction  of  the  lower  federal 
courts.   l_d .  ,  at  40. 

One  distinction  between  the  power  of  the  Comptroller  General  to 
sue  pursuant  to  section  1016  of  the  Impoundment  Control  Act  and  the  pro- 
posal in  S.  2268  should  be  noted.   Under  the  Impoundment  Control  Act, 
the  Comptroller  General  may  sue  to  compel  an  executive  branch  officer 
to  take  some  action,  whereas  under  S.  2268,  §101,  the  Comptroller  General 
may  bring  an  action  against  an  officer  of  the  executive  branch  only  for 
a  declaratory  judgment  that  such  officer  is  about  to  expend  or  obligate 
federal  funds  in  an  illegal  manner.   No  action  would  be  enjoined  or  com- 
pelled as  a  direct  result  of  such  a  suit. 

Nevertheless,  either  as  an  independent  officer  of  the  government 
or  as  an  officer  of  the  legislative  branch  acting  in  furtherance  of  a 
valid  legislative  function  of  oversight  and  investigation  with  respect  to 
the  power  to  appropriate  funds,  it  would  appear  that  the  Comptroller 
General  could  constitutionally  exercise  the  authority  proposed  to  be 
granted  by  S.  2268.   However,  final  judgment  in  Staats  v.  Lynn  will  bear 
heavilv  upon  legality  of  the  proposal. 

n       ,  Da 

Stuart  Glass 
Legislative  Attorney 
American  Law  Division 
October  1,  1975 
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'     '■  '      Appendix    A 

Appendix  A--Statutor.v  ProvisionE  Tjrantinr  to   the  Comntroller  General 
The   Rifiht  of  Accenn   to  Books  and   Records   of  Ton-Federal 
Persons  and  Orranizations 

This   survey  does   not  nurport  to   include   every  such  iDrovision. 

■?  U.S.C.   Sec.   U75(ti)    CSupD.   Ill,    1973). 

Koquires   contractors  and   other  parties   entering  contracts  vith 
the  Office   of  Technolor'/-  Assessment  to  nake  books  and   related   records 
available  to  Comptroller  General. 

15  U.S.C.    Sec.    IjAP    (1"70). 

Access   to  looks,    documents,   napors,    anr'    records   of  recipient 
pertinent   to  amounts   received    for   state   technical   services. 

15  U.S.C.    Sec.   ?076ri)(?)    fSupp.    Ill,    197?). 

Gives   Coir^Dtroller  n^neral    rirht   of  access   to  bocks,    docun-.cnts, 
papers,   and    records  of  reciisients   of  rrants   and    contracts   fro:n  Consnmer 
Product   Safety  Commission,    for  r'lrrjoses   of  audit  and   exaninction. 

1-'   U.S.C.    S-c.    I'jS'''    (SuriTj.    Ill,    lO?-^). 

Access   to  books,    documents,   papers,    r\\v\    records   of   rcciDients 
of  rrants  under  Coastal   "one  ''anarement  prorram,   pertinent  to  the   :]•■- 
termination   that   funds   .^ranted   are   used   in  accordance  vith  propran. 

19  U.S.C.    Sec.    l'>l"(l  1    f]^:70). 

Access  f-i-r  purocse  of  audit  to  books,  documents,  pcpers,  and 
records  of  recipients  pertinent  to  economic  ad.justment  assistance. 

20  U.S.C.  Sec.  lP:rc(b)  (197^0. 

Access   for  purpose   of  au-it   of  honks,    dooumnnts,   papers,   .-md 
records   of   recipients    relevant  to   rrants  or  contracts  und(>r  education 
prorrams. 

r-1  i;.s.c.  s;'c.  117'^fh)  (supp.  iTi,  r/'-'l. 

A'^eess   tri  b'-eks,    dociiments,   unpr-rs,    ri';,.;    records   o*"   ■>-ec"' rients 
pertinent   to   rrants   for  development  of  nnticn;l   dmr  abuse  prevention 
str-^tory. 
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^.?  u.s.c.  ::ec.  in?(e)  (v-rn). 

.".ccess  for  purpose  of  audit  ond  examination  to  books,  docu- 
ments, papers  and  records  of  recipients  relevant  to  grants  receiver  un- 
der programs  for  pollution  rontrol  of  navinahle  waters. 

33  U.S.C.  Sec.  13nl(d)  (Supp.  Ill,  1973). 

Access   for  puiT>ose  of  aiidit  and  examination  to  any  books, 
documents,   papers,   and  records  of  recipients  pertinent  to  grants   received 
under  V.'ater  Pollution  Prevention  and  Control  proprams. 

38  U.S.C.    Sec,    5070(f^    (?)    (Supp.   Ill,    1073). 

Access   to  books,   docunonts,   papers,   ant'!   records   for  purpose  of 
audit  and  examination,  of  recipients  of  assistance  for  expansion  of  Veter- 
ans'  Administration  hcr,pitnl  education  and  training  capacity,    relevant  to 
such  assistance. 

Ul  U.S.C.    Sec.   2^h{c)    Cn7'0. 

Al]    contracts   nerotiatcd  without  advortisinfr  pursuant  to  pro- 
curement procodiires  provisions   shall  include  a   clause  to  th?  effect  that 
the  Comptroller  General  of  the  Tlnited  St5tes  cr  any  of  his   duly  author- 
ized  reprcEcntati  ver:   shall  until  the  expiration  of  three  years  after  fi- 
nal payment  have  access  ta  and   the   rit^ht  to  exa-aine  any  directly  pertin- 
ent books,   docuTTients,   papers,   anff  recoi-ds  of  the  contractor  or  any  of 
his  subcontractors  enraped  in  the  performance  of  and  involvinrr  transac- 
tions  related  to  such   controcln  or  subcontracts. 

!;2  U.S.C.    Sec.   ?';7c(c)f-^)    (Supp.    Ill,    1"73). 

Access  to  bocks,  doc'jments,  papers,  and  records  of  recipients 
for  audit  and  examination  pertinent  to  frrants  for  venereal  disease  pre- 
vention an-l  control  projects  and  urograms. 

h?.   U.S.C.  Sec.  ?"Ob-ll(b)  (1070). 

Access   for  pi-rpose  of  --.udit  and   examination  to  bocks,   documents, 
papers,   and   records  of  recipients  i-,ertinent  t^'  rrniits  to  provide  support 
for  '.  icnodical   scientific  riubl  i  cat  ions  . 
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Ii2  U.S.C.    Kec.   r9-ldra)    (ll)    (1970). 


Fltnte  plans  for  construction  and  modernization  of  hospitalE 
her  m-dical  facilitipc  oi'ir^t  contain  iDrovisicn  prantinrj  Comptrollei 
neral  accesc   to  books,    dc^urnents,   papers,   and  records  of   required  t 


-^    ..„^^^„^ls  and 

ether  m-dical   facilitien   jtnzt   contain  iDrovisicn     prantinrj  Comptroller 
General  access   to  books,    dc^urnents,   papers,   and  records  of   required  by 
Surreon  General  pertinent  to  nror-rams,    for  purpose  of  audit  and  exanina- 

ti  on. 


'i"^   U..-.C 

.    9c c.    1?' 

/i  r  c  •"  s  .T    : 

■nn-jorn,    : 

■:.f"i    recorf' 

statr."    :" 

,v   cor.nr  :'■ 

'42   U.G.G.    Gee.    lit;^.    (I'^TO). 

Every   "on!,raet   for   lonnr   or  ann^jal   contributions  under  lov-rent 
housinr  prorrafr..-:   shall  provide  for  access   for  Burcose  of  audit  and  exair.i- 
notion  ts  bocks,    documents,    rarers,    and   records  of  public  housing  anency 
entcrin-   Into   su -1    eentra;-t,   pertinent  to  o-nerations  '..-ith   respect   to   fi- 
'laneic'    nssistcnce  under  pro~ra:ns. 

"^c--!'!')    ri97'^). 

:r  P'lrp-ce   of  audit  and   e/ainination  to   books,    documents, 
s   o"   recioicnts  of  rrantr   of  financial  assistance   to 
rnrive  pl.-jneinf,   pertin'^nt  t;'   such   rrnnts. 

■"  ;'.:■.'.  ;■-.  .  ■■■{■')  (rr-^), 

•.eccr-    '-n   ro'^-'",    r    r^j-.-ntr ,    R'-^crs,    and    rrr_,r,s    for  purpose   of 
av.ojk  n:;d   cxani  nation ,    of   recipients   of  rrants  under   fair  housin.o;  proRram. 

!;?  U.G.C.    Sec.    '7-'}(c)    r.Gurp,    TIT,    1973). 

/\ececs  to  books,    documents,   papers,    and    records   of   recipients 
of  prants   of   federal  assistance   for  correctional   institutions   and   faci- 
lities,   related   or  pertinent  to  the  rrants,    contracts,    subcontracts, 
subrrants,    or  ether  arranrrements ,    until  the   ex-piration  of  three  years 
after  the   con^ni-tirn  of  th--  nrorram  or  project  vith  nhich   the  assistance 
1 3  used . 

'-P.  U. ::..".    Gee.    'i-^i-^    flo70l. 

^'^■'^cess    <o  boo'-s,    documents,   papers,    and    records,    for  purpose 
of  ai'dit  and   exani  na  t  J  on,    pertinent  to   rrants-in-aid   received  l)y   states 
under   Tnir-rrovern-^ental   ^oop'^ration   prorra™. 
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hP  IJ.S.C.    nee.    ■'■'■'11(c)    (?,uvv.    TTT,    1973). 

Accens   for  Dumosrc   of  audit  and   exc;  mi  nation   to  any  bookn   docu- 
ments,  naiiers  and    records  cf  recinients  pertinent  to  arsictance   received 
for  elimination  of  lead-baspd  uaint  rjoiconinr. 

TI.C.C.    :;rc.    Jo.-^-PO.:)    fnupo.    III.    I'~i70t. 

AccesG   to  books,    docup'.etitc ,   vsTi'^rs,    and    records  of   recinient 
relevant  to  assi.'rtance,    contracts,    rr   loans   entered  into  other  than  by 
formal  od/crtisinr,    for  Do::icstic  Volunteer  Se^-vices  pro/':ratns,   until  the 
eirpiiotion  of  three  years  after  comDletion  of  the  pro.iect  or  undertakinp. 

1-2  II.S.C.   r-.ec.   v-of-p)    (ciro-n.    tji,    ]07^,), 

Access  to  bco!;s,  doc.imcnts,  raners,  and  records  of  recipients, 
relevant  ti  assistance  in   connection  -/.'itli  United  States  P.ail'way  Associa- 
iion,  -jntil  ■^xniratiori  o"  three  vears  afuor  j  ::-.nlementation  of  final 
system  rl-'m. 

Ii5  Tl.n.C.  r^c.  y,?(r)     (2)  (Supp.  Ill,  1073). 

Access  to  hooks,    documents,   nners,   and    records  of  recipients 
of  asr-5st^'nce   for  nurDose  of  rail   service   continuation   subsides,    for  au- 
dit and  '-xamination  ri^levant  to  such  assistance,   until  expiration  of 
three  vears  after  com.Dletion  of  -nro.iect  or  undertakinr. 

1-6   II. P. r-.    Sec.    ^.QC.    l!>'^0(d1    (Cupt;.    Ill,    l^-'^l. 

Access  to  I'ooks,   documents,  pnr-^rs   and   records  of  recif'' ents , 
for  purpose  of  audit  and   oxamination  pertinent  to   federal   funds   allocated 
for   state  bo-tinr   safety  pro-rams. 

li?  U.r..r.    Soc.   ^,9'n.)    (I9~9l. 

Access  f~r  rumose  of  audit  ^nd  exa-lnation  to  bociks,  documents, 
rr.Dcrr,  and  records  of  rocipienLs  reVvant  '■>  assistapco  received  for  non- 
'^•om.rnevcif:!  education  brcjadcastin'-  facilities. 

I'"'  ti.r:.r;.  ;;ec.  V?^^  fr.npp.  tit,  ^/^-n). 

Accesr    Tor  purr.osc  of  audit  and   vxa-i  nation,    t.o  any  liojks,   dtjcu- 
:,-:nts,  rupers,   or  records  of  ihe  r-overnnent  of  tlic  Trust    Torri'-ory  of  the 
T\icific   Tr lands. 
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Access   for  Durrnse  of  audit  nnd  examination  of  books,   docuTipnts 
paT)ers,   om(]    records   of  rfc^mont.-   relevant  to   contracts   or   grants  under      ' 
uronn  n.:;sr   tran.r-nortati&n  pro^^rn,-,.': . 

'■■-^  ^J.r..a.  :■-.  l6^'Vr)  (h)  (-iwv.  tji,   1073). 

rlrch  ,n,-.-r.o-^->-;l-    or  C'-'ntrncl-    entered   into  b-mlc-r  cnnntpr   rprrardinrr 
rerrorcV.   nnr    ^i. .,,  lonTont   of  hi  -    sn.-cl    r-round    'a^ansDortation,    under  other 
,_,.,,   „^.,^_^.^,,„^   ,,,:(3^„^  rroccdnr':-,    rhall  r^rovidc   for  access   to  any 
br:o'f,    dnci^-Kntr,   r.-p.-rs,   an^i    r-cor.-'r^  of  Mrtjes  to   such   arreex.ent  or  con- 
tract -,;nich  nr-   r-rhiiKn'-,   to    th"  op-rations   or  activities   under   sur.h  arrree- 
".'^'"i"',   or   contr-'ct. 

:■''  -Aop.   V.2.'-.    r,rn.   P'/"'.'u)(C)    (1070). 

rt-tc  ^'^p.-ir  ruoiiitt-:  "prVr  Civil  Def-nse  pro-r.-.Mr.s  must  contain 
P"-irion  for  -^.r^'an-  available  to  Controller  Cenrral  books,  records,  and 
r::rcrc    aeccnrary  to   conduct   r'^:nui;;ite  rnidit. 
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[From  Statutes-at-Large  of  the  United  States,  67th  Congress,  1st  Session,  1921] 

PUBLIC  LAW  67-13- S.  1084;  JUNE  10,  1921 

June  in.  1921. 

'■'^•'"^■'  CHAP.  18. — An  Act  To  provido  a  Dational  budget  sysieni  and  an  independent 


[Piibbc,  ^'o.  13.;       audit  of  Government  accounts,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

n  ;i  fl  set  and    Ar- 
coua^-m,  Act,  1.21.  ^^^^^   I.— DeFLVITIONS. 

Title  of  Act.  Section  1.  This  Act  may  be  cited  as  the  "Budget  and  Accounting 

Act,  1921." 
Mumu,Koftcnt,s.         g^.^  2.  When  used  in  this  Act— 

esiJMiSuncnr'-    ""        The  terms  "department  and  establishment"  and  "department  or 

establishment"  mean  any  executiye  department,  independent  com- 

■    t     mission,  board,  bureau,  office,  agency,  or  other  establishment  of  the 

C(m^Ti-s.s     anil     on-  '  •       i      i-  .1  '='..-'',  j_       r    ji         t\- 

proriic  Court,  ii'>t  in-  Government,   mcludmg  the  municipal  government  of  the  District 
'^^'"^*^-  of  Columbia,  but  do  not  include  the  Legislative  Branch  of  the  Gov- 

ernment or  the  Supreme  Court  of  the  United  States; 
"Tiie  Budget."  rpj^^  ^^^^  „  ^j^g  Budgct"  meaus  the  Budget  required  b}-  section 

••Bureou"  ^^^  ^°  ^^  transmitted  to  Congress; 

„r,"'^""  "  The  term  "Bureau"  means  the  Bureau  of  the  Bud^t; 

.rector.  ^j^^^  term  "Director"  means  the  Director  of  the  Bureau  of  the 

Budget;  and 

The  term  "Assistant  Director"  means  the  Assistant  Director  of 
the  Bureau  of  the  Budget. 


"  ;Vss;*t.uit        Pirec- 
tor." 


Ttic  n;:d;ot. 


Title  IL — Tbe  Budget. 


ai^'.^'iyTo  con^Te^i      Sec.  201.  The  President  shall  transmit  to  Congress  on  the  first 

day  of  each  regular  session,  the  Budget,  which  shall  set  forth  in 

stmimary  and  in  detail: 

Esum.it  of  cxpon-       (a)  Estimates  of  the  expenditures  and  appropriations  necessary 

diiisresaniia;  .iroprij-  jjj  ijjg  iudcrment  for  the  support  of  the  Government  for  the  ei.suing 

For   Coii?re.ss  and  fiscal  3"ear;  except  that  the  estimates  for  such  year  for  tlie  Legis- 

oufro^Lon"'^'  ''''^'  l^tive  Branch  of  the  Government  and  the  Supreme  Court  of  the 

United  States  shall  be  transmitted  to  the  President  on  or  before 

October  15th  of  each  year,  and  shall  be  included  by  him  in  the 

,   „   ^^  Budget  without  revision; 

for^s'iISiry^r*"*"'^      (bT  His  estimates  of  the  receipts  of  the  Government  during  the 

ensuing  fiscal  year,  under  (1)  laws  existing  at  the  time  the  Budget 

is  transmitted"  and  also    (2)   under  the  revenue  proposals,  if  any, 

contained  in  the  Budget; 

.Jrrr^t'L'Ti^.'^S^r       (c)  The  expenditures  and  receipts  of  the  Government  during  the 

last  completed  fiscal  year; 
di^.'ofm.'^e;ciplfof      (d)  Estimates  of  the  expenditures  and  receipts  of  the  Govermncat 
cun-em  yr^.  during  the  fiscal  vear  in  progress; 

AtnoiDt     available       f^)  -p^p  amouiit  of  onnual,  permanent,  or  other  Epr)ropr;ations, 

No\cmli€r  £r.>;:  of  cur-  .       ,  ',.  ,      ,  ,  '.    '  .  .  ■  r-         1  „    '1    Vl 

ren;  yo.ar  fur  crpenui-  mcludinc  bnlnnces  of  appropriations  lor  prior  nscai  yeare.  jivaiiaDie 
^""^-  for  expenditure  during  the  fiscal  year  in  progress,  as  of  November 

coniiiiot.  c'  Trei.^   ^  °'^  such  year; 
ijr;  "'(^'d^oru':!  Tcar^       (f)  Balanced  statements  of  (1)   the  icondition  of  the  Treasury  a: 
^^v^i^l^J-y^.  the- end  of  the  last  completed  fiscal  year,  (2)  the  estimated  condition 
of  the  Treasury  at  the  end  of  the  fiscal  year  in  progress,  and  (3; 


ICS.S  tliau  c=iimaleil  ro 
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the  estimated  condition  of  the  Treasury  at  the  end  of  the  ensuing 
fiscal  3"ear  if  thefinancial  proposals  contained  in  the  Budget  are 
adopted; 

(g)  All  essential  facts  regarding  the  bonded  and  other  indebted-  cdne4'"™™' '"''''"" 
ncss  of  the  Government;  and 

(h)  Such  other  financial  statements  and  data  as  in  his  opinion  are  ciocon.ifuon °"^^°'''°' 
necessary  or  desirable  in  order  to  make  knou-n  in  all  practicable 
detail  the  financial  condition  of  the  Government. 

Sec.  202_.   (a)  If  the  estimated  receipts 'for  the  ensuing  fiscal  year  tn^nK^S-^cpclTf 
contained  in  the  Budget,  on  the  l)esis  of  laws  existin"'  at  the  time  f^'-'n-'ca  rc.'.oiir'ce's 
the  Budpt  is  transmitted,  plus  the  estimated  amounts^m  the  Treas-  prnJ'iurer''"''^  "" 
'  ury  at  the  close  of  the  fiscal  year  in  proijrcss.  available  for  expend- 
iture in  the  ensuing  fiscal  yca'r,  are  less  Uian  the  estimated  expend- 
itures for  the  cnsuino;  fiscal  year  contained  in  the  Budiret,  the  Presi- 
dent in  the  Budget  shall  make  recommendations  to  Coni^r'css  for  new- 
taxes,  loans,   or  otiicr  appropriate  action   to  meet  th'e  estimated 
deficiency. 

(b)  If  the  aggregate  of  such  estimated  receipts  and  such  estimated  pr?,K"™T'KndS 
amounts  m  the  Treasury  is  OTeater  than  such  estimated  expenditures  r-  " 
for  the  ensuing  fiscal  year,  he  shall  make  such  recommendations  as  """" 
in  his  opinion  the  public  interests  require. 

Sec.  203.   (a)  Tne  President  from  time  to  time  may  transmit  to  nc^^'TMmM, "  au^ 
Congress  supplement^]  or  deficiency  estimates  for  such   appropria-  •'""■jz-'dioruTtncTc^ 
tior.s  or  expcndiiurr=  ^is  in  his  judgment  (!)  are  necessary  on  account  '^''^ '''•'""''■ 
of  .aws  enacted  a;icr  tlie  transmission  of  the  Budget,  or  (2)  are  other- 
wise in   the  public  interest.     Pic  shall  accompany  such  estimates  coSnanf  ""■  '"  "'" 
vnih  a  statement  of  the  reasons  therefor,  including  the  reasons  for 
their  omission  from  the  Budget. 

(b)  Whenever  such  supplemental  or  deficiency  estimates  reach  an  ex?'-™"i'irefrl' 
aggregate  which,  if  '.!iey  had  been  contained  in  the  Budf^et,  would  ^"-'^™^- 
have   require.!    the    President   to    make    a   recommendation    under 
suodivision    (a)    of   section    202,    he    shall    thereupon    make    such 
recommendation. 

Sec.  204.   (a)  Except    as    otherwise    provided    in    this    Act.    the  Jn".''^J'J[SZT 
contents,  order,  and  arrangement  of  the  estimates  of  appropriations  <;'-•. toni:au«i.    '     ' 
and    the    statements    of    expenditures    and    estimated    expenditures 
contained  in  the  Budgoi  or  transmitted  under  section  203,  and  the 
notes   and   other   data   submitted    therev/ith,   shall   conform   to   the 
requirements  of  existing  law. 

(b)  Esthnates    for    lump-sum    appropriations    contained    in    the  c™Kon™'°un,p%um 
budget  or  tmnsmitled  under  section  203  shall  be  accompanied  by  <^^'"^■'■''-• 
st.itements  sho^ring.  ]n  sucii  detail  and  form  as  mav  be  necessary 
to  im''orm  Congress,  tlie  mi.nner  of  expenditure  of  such' appropriations 
and  of  the  corresponding  appropriations  for  the  fiscal  year  in  pro-ress     i,  ,,eu  o'  ^rc.cm  re- 
and  the  last  completed  li^-jal  year.     Such  statements  shall  be  in  Heu  v^'^'^m^mk 
of  statements  of  like  cliaracter  now  required  bv  lavr 

Sec.  205.  The  President,  in  addition  to  the  Budget,  shall  transmit  t.^^ll'^^l'^I^  ^^r^ 
to  Congress  on  tne  first  Monday  in  December.  1921,  for  the  service  '"■'■""'^■^'■■^d. 
of  the  fiscal  year  endin-  June  30,  1923,  only,  an  alternative  budo-et 
wmch  stiaiJ  oe  prepared  in  such  form  and  amounts  and  accordm <?  to  t./os^u!'""™'"^'- 
such  system  of  c;a?si;jcai!on  and  itemizntioTi   .i<;  i^    in  Tile  n^infon 


Ijcaiion  and  itemization  as  is,  in  Ins  opinic 
■1  such  explanatory  notes  and  tables  as  mav 


most  frppropriate.  wl'-.  such  explanatory  notes  and  tables  as  mav  be 
necessary  to  siioy  v.. .-re  ;he  various  items  embraced  in  the  Bucl'^et 
are  contained  m  siiv.'i  jiltt-rnative  budfret.  "^ 

."^EC.  200.  Xo   c-.-f.i-- ate   or  reauesl  for   an   appropriation   and   no     '"'■"■''f-^on  c::  su-:> 
request  for  an  incTv.:..^  in  ;:n  iiVm  of  auv  such  estimate  or  rec/ue<=t   ^■■■^•^^^^■c^^:^!: 
c.ua  no  recomr:ienc:i;ion  ;.^  to  how  the  revenue  needs  of  the  Govern-  ''■-'■-•^^'■^'^-• 
mont  should  be  met.   ^].:M  be  submitted  to  Congress  or  any  com- 
ni:;iee   therecf  b}    ;i  y   c'i'.rcr  or  employee  of  any  department  or 
'•r.acijislmient,   un.css   i.t   ti.e  rec.uest   oi   either  House  of  Cou'tcss 


e 


A!'iM;Ci".i''n  of  civ 
scr\ifcla«s,c'»c. 
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r.ud-ct  Biire.-.u  ere-      Sec   207.  There  is  lierebv  created  in  the  TrcnsiuT  Department  a 
t'r\n°J.'^"''  ""'"  Bureau  to  be  k^o^™  as  the  ISureau  of  the  Budget.     There  shall  be  in 
acVDirecio^r"™'^'^''''"  tie  Burcau  a  Director  and  an  Assistant  Director,  who  shall  be  ap- 
pointed b}-  the  President  and  receive  salaries  of  810,000  and  S7,500  a 
p'^c-'i'^r  °'  ■^^'•^"^'  year,  rcspectivclv.     The  Assistant  Dnector  shall  perform  such  duties 
as  th'e  Director  mav  designate,  and  during  the  absence  or  incapacity  of 
the  Du-ector  or  during  a  vacancy  in  the  office  of  Dii'ector  he  shall  act 
FunciionsoiBaroau.  ^^^  Director.     The  Bureau,  unifer  such  rules  and  regulations  as  the 
President  Bray   prescribe, '  shall  prejiare  for   him   the   Budget,   the 
alternative  Budget,  and  any  supplemental  or  deficiency  estimates, 
and  to  this  end  shall  have  nuthority  to  assemble,  correlate,  revise, 
reduce,    or   increase   the   estimates  "of   the   several    departments   or 
establishments. 
Aiithority^of  Pircc-      gjjp_  20S.   (a)   The  Director,  under  such  rules  and  regulations  as  the 
pL^^ctT"''"'^'' ' "'  President  mav  proscribe,  shall  appoint  and  lix  the  compensation  of  _, 
attorneys  an5  other  emplovees  and  make  cxpendnurcs  for  rent  iu 
the  Dis'trict    of  Columbia,  "printing,   binding,   t-lcgrams,   telephone 
service,  law  books,  books  of  reference,  periodicals,  stationery,  furni- 
ture, ofTice  equipment,  other  supplies,  and  necessary  expenses  of  the 
ofiice,  within  the  appropriations  made  therefor, 
pajrcstruiion.  j-^^   j^^  pcrsou  appointed  by  the  Director  shall  be  p,nid  a  salary 

at  a  rate  in  excess  of  SC,0f./0  a  year,  and  not  more  tha:;_  four  persons 
so  appointed  shall  be  paid  ii  salary  at  a  rate  in  excess  of  P.'^.OUO  a  year. 
(c)  All  emplovecs  m  the  Bureau  whose  compensation  is^ai  a  rate 
of  S5,000  a  year  or  less  shall  be  appointed  in  accordance  with  the 
civil-service  laws  and  recrnlations. 
crJ-'i'.Tocs   K^aTcll       (d)   The  provisions  of^law  prohibiting  the  transfer  of  emploveos  of 
untiiJuiie 30, 1K2.       executive  depanmcnts  and  independent  establishments  until  after 
Vol.  34,  p.  440.         service  of  thi-ee  years  shall  not  apply  during  the  fiscal  years  endmg 
June  30,  1921,  and  June  30,  1922,  to  the  transfer  of  cmplo3-ces  to 
the  Burcau. 
aii'^v'<5'ad.!aw,ni?'u?      (e)  '^^^  Btu'eau  shall  not  be  construed  to  be  a  bureau  or  ofuce 
oi?:40roc-'r."'"''  ''■'"  created  since  January  1,  I'll 6,  so  as  to  deprive  employees  therein  of 
voi..ii,i>;..ov?.i3os.  ^^^^  additional  comjiensation   allowed  civilian  employees  tuider  tlie 
provisions  of  section  G  of  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  for  the  fiscal  years  ending  June  30,   1921,  and 
June  30,  1922,  if  othc^.ise  entitled"  thereto. 
n.mau'^rn""c-\jr,n^      Sec.  209.  Thc    Bureau,    wjien    dnected    by    the    President,    shall 
fu"w"  ci-ommy  n'nj  make  a  detailed  studv  of  ihe  departments  and  establishments  for 
si'vlrr'    ^    ^'"'"'''  the  purpose  of  enabli'ng  the  President  to  determine  what  changes 
(with  a  vicAV  of  securm::  crreater  economy  and  efiicioncy  i:i  tae  cori- 
duct  of  the  public  service}^ should  be  made  in  (I)  the  exist. ng  orgam- 
zation,  activities,  and  methods  of  business  of  such  depariracnts  or 
establishments,   (2)  the  iipprcpriations  therefor,   (3.)  l.;_a'  assignment 
of  particular  activities  to' T5articular  services,  or  (4.  the  regrouping 
ouV'^Ji' '°  ^"''^■''"'  of  services.     The  results  of  such  study  shall  be  eml.o.Deu  m  a  re- 
Tr:;i.sii-.if.ai  to  r(m- p(,j.^,  qj.  j-cports   to   the  Prcsidcnt,   who  may   transmit  to  C^ongress 
'^'"'^-  .  such  report  or  reports  or  anv  part  thereof  \vith  bis  recommenda- 

tions on  the  matUTS  covered  tliereby. 
i..i».r.-..r..:u.i.rf-      s;j,^_  210.  The  Burcau  shall  prepare  for  the  rres:ufr.t  a  rociinca- 
!;c-.'i:-i;rnuii"'c5:^:  tion  oi   all  laws  or  parts  of  laws  relating  ac  the  prLr:.rat:on   and 
r.'")':;^^''""'""' '"  transmission   to   Congress   of   statements   of   receipts   ana   cxpcnai- 
-     ^-.-.M-.^niTrro.:.  .^^..-s  ^f  tQg  Government  and  of  estimates  c;   r.:.pri>pr;..'.]ons.      itic 
Vior'-'airf'S:  president  shall  transmit  thc  same  to  Congress  cr.  or  before  the  first 
]\londav    in    December,    1921,    with    a    re-onmi;  nciaiion  jis    to    tne 
changes  which,  in  his  opuiion,  should  be  mado  in  sucU  lav.s  or  parts 

of  lavvs.  , 

:i:^irf;oi-c..nj-  Sec.  211.  The  powciS  aud  dutics  relating  to  U.e  compiling  oi 
estimates  now  conferred  and  imposed  unon  the  Division  of  Booii- 
kecping  and  Warrants  of  the  ofnce  of  thc  Sccreiary  of  the  Ireasury 
are  transferred  to  the  Bureau. 


iocnt  with  riTDinmci 
(ic'.ii 


^'i^"s.,  s'^c.  sot-.',  !>.  estimates  now 


61-502  O  -  75  -  11 
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Sec.  212.  The  Bureau  shall,  nt  the  request  of  an}-  cornmiLtcc  of     ^f^'orTi^aiion  to  con- 
cither  House  of  Congress  having  jurisdiction  over  revenue  or  appro-  '^^"^"■"^•""<3"^^"-'d- 
priations,  furnish  the  comuuttee  such  aid  and  information  as  it  mav 
request. 

Sfc.  213.  Under    such    regulations    as    the    President    mav    pre-     ^^'^pi'-tDients,   etc., 
scribe,  (1)  every  department  and  establishment  shall  furnish'to  the  lo  B",'ctu'"'"™'"°° 
bureau  such  information   as   the   Bureau   mav   from   time   to   time 
require,   and   (2)    the  Dn-ector  and   the   Assistant    Director,   or  any  .io^^o^ii:;^;^' 
employee  of  the  Bureau  vrhen  duly  authorized,  shall,  for  the  pur- 
pose of  seeming  such  information,  have  access  to,  and  the  ric-ht  to 
examine,  any  books,  documonis,*5-.apers,  or  records  of  any  such  de- 
partment or  establishment. 

Sec.^214.   (a)   The   head    of   each    department   and   establi<?hiucnt  ,,^'><-^'   '•'■"'"^   «' 
shall  ocsignate   an   ofiicial   tiiercof  as  budget   officer  therefor    ^vho    pr^v.'r^'^s{i'^\ll 
m  each  vear  under  his  direction  and  en  or  before   a  date  fixed   bv  """''"■ 
tuni,  shall  prepare  the  departmental  estimates. 

(b)   Such  budget  officer  shall  also  prepare,  under  the  direction  of     ?"r'Picmc:nai,  etc., 
the  liead  of  the  department  or  establishment,  such  supplemental  and  ""°'""- 
denciency  estimates  as  may  be  required  for  its  work. 

Sec.  215.  The  head  of  c.nch  department  and  cstabli.4mient  shall     i^-^vision  and  sub- 
revise  the  departmental  estimates  and  submit  them  to  the  Bureau  on  Z^uln'Vi:^'  °' 
or  beiore  beptemoer  15  of  each  year.     In  case  of  his  failure  so  to  do    ofaiTiare""'"'' '"  "'' 
tlie  President  shall  cause  to  be  prepared  such  estimaies  and  data  a'^ 
are  necessary  to  enable  him  to  mcluue  in  the  Budget  estimates  and 
staierncnts  m  respect  to  the  Avork  o."  such  deparnnent  or  e^tai.bsh- 
raent. 

Sfx.   21G.  The  departmental  estimates  and   any  supplemental  or     rorm.  etc..  oi  esii- 
de;iciency  estimates  submitted  to  the  Bureau  by  the  head  of  anv  .T.l'r^  '"    ^'    '''"■ 
dcpariment  or  establishment  shall  be  prepared  and  submitted  in  sucli 
lorm,  manner^  and  deiail  as  llie  President  may  prescribe. 

c^EC.  217.  For  expenses  of  ihe  establishment  and  maintenance  of     -\P;™"i.:-.oii     for 
the  Bureau  there  is  appmpri,  ted,  out  of  any  money  in  the  Treasury  ?^-^."^'''"- ^■^••' ^- 
not  other\vise  appropriated,  (he  sum  of  S225.000,  to  continue  avail- 
ao^e  Gunng  the  iiscal  year  c;:ding  June  30,   1922. 

Title    III.  —  GeXEHAL    AcCOUXTIXG    OeFICE.  r;oneral  .\ccountni': 

Oll.ce. 

Sec.  301.  There  is  created  an  establishment  of  the  Government  to     ^"■••'^':  ^-'  »"  i"d<^- 
be  Known  as  ttie  General  Accounting  Office,  which  shall  be  mdepend-  H^^^l^'lllla^'^tl^ 
cut  ot  the  executive  departments  and  under  the  control  and  direction  i^"-:"  ^•<-"^'^'"- 
oi    Jio  Comptro  Icr  Gen,-rn]   of  the  United  States.     The  offices  oi  ^°'J'r^\°' ^°'^^''°': 
Comptroller  of  the  Treasury  and  Assistant  Comi^troller  of  the  Treas-  ^^^s\^^i,^^l<^ 
ury  are  abolished,  to  take  ellect  July  1,  1921.     All  oiher  officers  and     r,.rso.,nei,   records, 
employees  01  the  office  of  the  Comptroller  of  the  TreasurA-  shall  be-  JlinTro^'-e,?^^.'.  ^c': 
come  oiiiccrs  and  employees  m  the  General  Accountmcr  Oiiice  at  their  '■"""^"'t;  o^J*"- 
grades  and  salaries  on  July  1.   1921,  and  all  books,°records.  docu- 
ments, pauers,  furniture,  office  equipment  and  other  property  of  the 
office  of  the  Comptroller  of  the  Treasury  shall  become  the  property 
of  the  Gencnil  Accounting  Olhce.     The  Comptroller  General  iV  au-     senior  office, 
thonzed  10  adopt  a  seal  for  the  General  Accounting  Office. 

bEC.  302.  There  sh.-.ll  be  in  the  General  Accounting  Office  a  Comr,-     rom-itrnner  oenerai 
troll er  Gracraloi  ihe__United  States  and  an  Assistant  Comptroller  "wiu"'"''  "  "" 
General  01  tne  Lnitod  Mates,  who  shall  be  appointed  bv  the  Pi  e-(]<rt    " 
v,-ita  the  aavicc  ana  consent  of  (he  Senate,  and  shall  receive  saian<  -•     '"'""• 
oi   S10,000  and  §7.500  a  vear.  respectively.     The    l^i^^tant  Cump-     '"-"-<■- '"-^^"^"'• 
troller  General  shall  j;crforra  .such  duties  as  mav  be  assi-n'xl  to  him 
"-}■  |"c  Gomptrolier  General,  and  during  the  a"bsence  or  iiir-npae'-y 
01  the  Comptroller  General,  or  during  a  vacancy  in  that  ollice    =;irili 
act^  as  Comptroller  General. 

Sec.  303.  Except  as  hereinafter  provided  in  tins  section,  the  Comi-     i!^:i'-ire  of  office,  etc. 
troJler  General   ana    the   Assistant   Comptroller  General   shall   iioid 
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office  for  fifteen  years.     The  Comptroller  General  shall  not  be  eligible 
.^l''.\'''^ior''"/cmo?L'i  for  reappointment.     The  Comptroller  General  or  the  Assistant  Comp- 
r;cd.  trollcr  General  may  be  removed  at  any  time  by  joint  resolution  of 

Conrrress  after  notice  and  hearing,  when,  in  the  judgment  of  Congress, 
the  Comptroller  General  or  Assistant  Comptroller  General  has  become 
permanently  incapacitated  or  has  been  inefficient,  or  guilty  of  neglect 
of  duty,   or  of  malfeasance  in  office,  or  of  any  felony  or  conduct 
involTin<^  moral  turpitude,  and  for  no  other  cause  and  in  no  other 
1  ,!;'"i;^''-'-"^-'''"  "■■  manner  except  by  impeachment.     Any  Comptroller  General  or  Assist- 
ant Comptroller  General  removed  in  the  manner  hei-ein  provided 
A3cr.urc:i,cr,i.        ^j^^jj  ^^  ineligible  for  reappointment  to  that  office.     ^\lien  a  Comp- 
troller General  or  Assistant  Comptroller  General  attains  the  age  of 
seventy  vears,  he  shall  be  retired  from  his  office. 
\oI^\^ctI<^^%      Sec.  304.  All  powers  and  duties  nou-  confen-ed  or  in:posed  by  law 
Aiijiiors,  211.1  oi  V'-r-  ,iuon  the  Comptroller  of  the  Treasury  or  the  six  auditors  of  the  Trcas- 

.<;onal  lo.lucr  .'iCf.o:;iils       f"^  '  *-        —  ...  .,,,  .  i 

liy  liiio'ickoupiiic.  <■■'.■., 


AiiJIlors,  211(1  ol  vr-  .^jpQj^  ^]^^g  QQjj-^p]^ 

■?"y'H,.oku^nM''ni."'c':'>'.!  ^nT  Department,  and  the  duties  of  "the  Division  of  Bookkeeping  and 


p.no';'-uvInAcconr.','.  Warrants  of  the  Office  of  the  Secretary  of  the  Treasury  rci  a  ting  to 
ii.goiike.  keeping  the  personal  ledger  accounts  of  disbursmg  and  coJcctu-ig 

officers"  shall,  so  far  as  not  inconsistent  with  this  Act,  be  vested  in 


and  imposed  upon  the  General  Accounting  Offiice  and  be  exercised 

o.'cort.ru-.i  ,^^.j(j^Q^^  direction  from  any  other  officer.     The  balances  cenified  by 

.      .     ,  .     .  the  Comptroller  General  shall  be  final  and  conclusive  upon  the  exe.-u- 

K,n.s,o:. <„...,, .,<..>  ^.^^  hj-anc.h  of  the  Government.     'J  lie  revision  bv  the  Comptroller 


FinalilJ- 


scf i'.'';r)f:il£  mIH 


1,  i-j2:,.ji-.oi.;..:uc..:.-  (^^jpjl^f  of  settlements  made  by  the  sLx  auditors  shall  be  di^contmued, 
postai«c-ico  except  as  to  settlements  made  before  July  1,  1921. 

uurc..;iof.\c<oj:-,'?,  The  administrative  examination  of  the  accounts  and  vouchers  ol 
Itk  ?r«u-d  k'l'ad:  the  Postal  Service  now  imposed  by  law  upon  the  Auditor  fur  i^e  Post 
inmisiraiivcrxoniiiia-  Qffice  Department  shall  be  pcrlormed  on  and  after  July  1,  1921,  by 
^■compuc°i.T''ior,  to  ;,  bureau  in  the  Post  Offiice  Department  to  be  ]alo\\^l  as  iIk  Bureau 
bcap.H,iuica.  ^j  Accounts,   which  is  hereby  established   for  that  purpose.      Die 

Bureau  of  Accounts  shall  be  under  the  direction  of  a  Comptroller, 
D-,.ic,  lo  V  per  ^vlio  shall  be  appointed  by  the  President  with  the  advice  aiid  consen". 
lormcd"  "^     of  the  Senate,  and  shall  receive  a  salary  of  S5,000  a  year,      ru-  Comp- 

troller shall  perform  the  administraiive  duties  now  performed  uy  the 
\udilor  for  the  Post  Office  Department  and  such  other  duties  m 
T  jr  .\-.i.:,-,or  ^^^,i,^^;^j^  thereto  as  the  Postmaster  General  may  direct.     Ti;.- appro- 
priation of  S5,000  for  the  salary  of  the  Auditor  for  the  Post  Oiiice  Dc- 


tro:i5 
Vol.  11,  p.  12C.' 


1  ransJcr   c.   I'Crran- 

iLc-  PostOffice  Department  ^engaged  in  the  administraiive  cxamma- 
.     .        tion  of  accounts  shall  become  ofiicers  and  employees  of  the  Bureau 

iri'.y;!:;^",!" '■""""  of  Accounts  at  their  grades  and  salaries  on  July  1,  1921.  The  appro- 
T.;-iaiions  for  salaries  and  for  contingent  and  miscellaneous  expenses 

12)""  "'  ^'''  ""'■  ii'id  tabulating  equipment  for  such  office  for  the  fiscal  year  19-22, 
and  all  books,  records,  documents,  papers,  furniture,  ofiicc  ociuip- 
mcnt.  and  other  nroijcrty  shall  be  a])portioned  bclwccn,  tranSi erred 
to.  and  made  available  lor  the  Bureau  of  A.ccounts_  and  tnc_Gcneral 
\ccountin"  Office,  respectively,  on  the  basis  of  duties  transferred.  _ 
K!s:'F^i'"l:Xr.3.-,      Sec.  'pQu.  Section  236  of  the  Revised  Statutes  is  amended  to  read 

a:u\'i..i-",!.  jit  f  oiiOV."'^  * 

j-^irIn'^"'Vv-^«  '"-    '  "-Sec.  23G.  All  claims  and  demands  whatever  by  the  Government 
>:■;..'-:'■    .->  .'l.,;;;-..!;.:  (-,.-  '^..f^  (.'r.ucd  Statcs  or  against  it,  and  all  accounts  v,-hatevcr  m  which 
t.i-  G..vernnient  of  the  United  States  is  concerned,  either  as  ccbtor 
or  creditor,  shall  be  settled  and  adjusted  in  the  Genera!  Accountmg 

Ofrice.^'  ,    .  .         .         .  ,, 

Si-c.  r.OG.  iUl  laws  relating  generally  to  the  admrnistration  01  tiie 

dci;>rt:ii-nt-  and  esiablisnnicnts  shall,  so  far  as  applicable,  govern 
J.;^  uV.r'^i%vi-  the  Gene  ral  Accounting  Ofiice.  Copies  of  any  books,  records,  papers, 
^-■"<^--  or  d'.cumonts.  and  transcripts  from  the  books  and  procireamgs  ol  the 


t);'ic! 


livi- 


R.  S.,  sees.  SS2,  SSC. 
p.  1C.7. 


160 

SIXTY-SEVENTH  COXCJKESS.     Si:ss.  I.     Cii.  IS.     1921.  25 

General  Accounting  Office,  when  certified  by  tlie  Comptroller  General 
or  the  Assistiint  Connptroller  General  underits  scnl,  shall  be  admitted 
as  evidence  with  the  same  effect  os  the  copies  and  transcripts  referred 
to  in  sections  SS2  and  SSO  of  t!ic  Revised  Statutes. 

Sec.  307.  The  Comptroller  General  may  provide  for  the  payment  t'^o'^.e^paMlhrw^-u'c'is; 
of  accounts  or  claims  adjusted  and  settled  in  the  General  Accounting  bur'smg  onceri!" ' """ 
Officc._  through  disbursing  officers  of  the  several  departments  an3 
establishments,  instead  of  by  warrant. 

Sec.  SOS.  The  duties  now  appertaining  to  the  Division  of  Public  u!Z-frrlutmr!"l 
M<ineys  of  the  Oflice  of  the  SecrMary  of  the  Treasurv,  so  far  as  they  ''^  Moneys  Division  to 
relate  to  the  covering  of  revenues  and  rcpa3-ments  into  the  Treasury,  vis?^!.'"'"''"'"'*'^' ^''" 
(lie  issue_  of  duplicate  checks  and  warrants,  and  the  certification  of 
out?tandingliabilities  for  payment,  shall  be  performed  bv  the  Division 
of  Bookkeeping  and  AVarrants  of  the  OJhce  of  the  Secretary  of  the 
Treasury. 

Sec.  309.  The  Comptroller  General  shall  prescribe  the  forms,  sys-  ccdu^'^H^oZ^'^ 
terns,    and   procedure   for   administrative    appropriation    and    fund  «'t-.  lobei'.a-si.rii.o'J!' 
accounting  m  the  several  departments  and  establishments,  and  for 
tiic  administrative  examination  of  fiscal  oflicers'  accounts  and  claims 
against  ti;e  United  States. 

^Sec.  310.  The  offices  of  the  six  auditors  shall  be  abolished,  to  take  ai°Tih"  °'  nudnors 
effect  July  1.  1921.     All  other  ofhccrs  and  employees  of  these  offices     I'^soimci,  c;c., 
except  as  otherwise  provided  herein  shall  become  officers  and  em-  h?g"o.''i:["i'!"^"'''^'"'"""" 
pioyc'?  of  the  General  Accounting  Offiice  at  tlieir  grades  and  saharies 
on  July  1.  1921.     Ail  books,  records,  documents,  jiapers.  furniture, 
office^ equipment,  and  other  property  of  these  offices,   and   of   the 
Division  oi  Bookkeeping  and  Warrants,  so  far  as  thev  relate  to  the 
wcirk  of  such  division  transferred  bv  section  304,  shall  become  the 
property  of  the  General  Accounting  Offiice.     The  General  Accounting  r^^^sl^a.  "~"" 
Offi'cc  shall  occupy  temporarily  the  rooms  now  occupied  by  the  office?' 
of  the  Comptroller  of  the  Treasurv  and  the  six  auditors. 

Sec.  311.   (a)  The  Comptroller  "General  shall  appoint,  remove,  and  o';^Z?nv!.!".i''vr."^' 
X  tnc  compensation  oi  such  attorneys  and  other  employees  in  the  "-oiut  oencrai". 
General  Accounting  Oihcc  as  may  from  time  to  time  be  provided  for 
by  law. 

(h)  All  such  appointments,  except  to  positions  carrying  a  salary  <;cA"«'i™!s™'  "■''''" 
at  a  rate  of  more  than  S3. 000  a  year,  shall  be  made  in  accoraance  with  "    ' 
the  civil-scrvice  laws  and  regulations. 

(c)  Xo  person  appointed  by  the  Comptroller  General  shall  be  paid     ^^r rcsiric-aons. 
a  salary  at  a  rate  of  more  than  SO. 000  a  year,  and  not  more  than  four 

persons  shall  be  paid  a  salary  at  a  rate  of  more  than  55.000  a  vcar. 

(d)  Ail  offiiCi'rs  and  employees  of  the  Genera!  Accounting" Office,  ^^^-^'^"^'^'^^  "'■  <^--- 
whether  transferred  thereto  or  appointed  by  the  Comptroller  General, 

shall  perform  such  duties  as  may  be  assigned  to  them  by  him. 

(c^  All  oliicia;  acts  jierformed  by  sTich  oflicers  or  employees  specially  r,-t''Jrl°l^'-'Za'^'--  p" 
designated  therefor  by  the  CumptroIIer  General  shall  have  the  same  liMaiej.''""'^"'' 
force  and  efl'cct  as  though  j)erformed  by  the  Comptroller  General  in 
per.-on. 

(f)   The  Comptroller  General  shall  make  such  rules  and  regulations  lUom^^''™''''"''""'^' 
as  mayjie  nece??ary  for  carrying  on  the  work  of  the  General  Account- 
ing 0;ilcc,  inciudmg  rule?  and  regulations  concerning  the  admission 
CI  atlorncvs  to  practice  bc-fr.re  sucli  o.fficc.  ■'^ 

Sec^  312.   (a:' The  Comptroller  General   shall   investigate,  at   tie     ^^i'SZ^'I!:;'^^ 
seat  of  irovernmont  o:  ei^-'where,  all  matters  relating  to  the  receiot   aii  nKiyr,_r".;-.;:',,Mo 
disrr.irjcment.   ano  apphc;:t:on   of  public  funds,  and  shall  make  to 
the  ri^s'der.r  when  renucst-nl  by  him.  and  to  Congress  at  the  begin- 
ning of  each  regular  sessitin.  a  re})ort  in  v.Tiling  of  the  work  of  the 
General  Accounting  Ofiiye.  coniaining  recommendations  concerning  hj^^\'^^'}ul^iu 
the  ieirislation  he  n;av  docm  necessary  to  facilitate  the  nrornDt  ana  '""'  .•'"■•ir.iu-  r.iuii- 
accurate  rcnditior.  ami  se. (lenient  ol  accounts  and -concerning  such 
other  matters  rch;ting  t')  the  receipt,  disbursement,  and  application 
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ForcrratTcroni^my  pf  public  funds  as  lic  mav  think  advisable.     In  such  regular  report, 
"c^'Sriii"  ''""^  or  in  special  reports  at  any  time  ^vhen  Congress  is  in  session,  he  shall 
make  recommend  al ions  looking  to  greater  economy  or  eihcicncy  in 
public  expenditures, 
o-f-'eu  whorordcr-       (b)   Hc   shall  make   such   investigations   and-  reports   as  shall  be 
cabyCoii'rTcssorcoBi-  ordered  by  either  House  of  Congress  or  by  any  committee  of  either 
miuccs uicrea.  Hqusc  having  jurisdiction  over  revenue,  appropriations,  or  expendi- 

tures.    The  Comptroller  General  shall  also,  at  the  request  of  any 
such  committpe,  direci  assistants  from  his  ofnce  to  furnish  the  com- 
mittee such  aid  and  information  as  it  may  request, 
sredai^  rr,wts  ^of      ^^y^  rp],jg   Comptroller  General   shall   specially   report   to   Congress 
dei'..u-!^or,u.c'u'.'    '■  every  expenditure  or  contract  made  by  any  department  or  estab- 
lishment m  any  year  in  violation  of  law. 
Rcr.or:    ii   '-"ivj^"^;       (d)   He  shall  submit  to  Congress  reports  upon  the  adequacy  and 
"h"  hl?K<V.'™''o'f'="!  effcciiveness    of    the    administrative    examination   of   accounts   and 
counts £un<j...aio, etc.    ^j^^-j^^  jj^  ^1,^  respective  departments  and  cslublishments  and  upon 
the  adequacy   and   cfTcctivcness  of  departmental  inspection  of  the 
ofTices  and  accounts  of  fiscal  officers. 
intormaiio-toBud-       ^^j   jj^  g-j-u^l]  fijniish  such  information  relating  to  expenditures  and 
^uUed.""  ''""'  "'  accounting  to  the  Bureau  of  the  Budget  as  it  may  request  from  time 

to  time.  ,  ■,    ,,  J-       ■  -I    ^    xi- 

rcrarir.vr.i5int.:r-      g^.^    3^3     \]\  dcnartmcnts  and  establishments  shall  furnish  to  the 


tbt;r3c;!v:'Liv:,  iic. 


Comptroller  Genera)  .such  information  regarcimg  the  powers,  duties, 
activities,  organization,  financial  transactions,  and  methods  of  busi- 
ness of  their  respective  offices  as  he  may  from  time  to  timerequire  of 
Access  10  TCiOTis.  ^j^jpnr  and    the   CoirptroUcr   General,    or   any   of   his   assistants    or 
*'"■  employees,  when  duly  authorized  by  him,  shall,  for  the  ])urpose  oi 

sccuriii"-  such  information,  have  access  to  and  the  riglit  to  examine 
rh„cm.-i<-     cmrr-  auv  books,  documcuts,  papcrs,  or  records  of  any  such  department  or 
EencM-so-'cptci.         csrablishmcnt.     The   authoritv  contained   m   this  section   snad   not 
K.  s.  sec.  2..1,  p.  4'j.  ^^^  ,,ppii^^^a|-.lc  to  expenditures"' made  xmder  the  provisions  of  section 

291  of  the  Revised  Statutes.  , 

ruL-r..;c  ihx  o:  l.-      g^^,   gj^    jj.p  Q\yi\  Service  Commission  shall  estai>lisl>.  an  eligitiie 
co,.M..usto..oosi..>-  ^^^^;,j^^  f^^.  jj^countants  for  the  General  Accounting  Ofllce,  and  the 


'-"'■  auditors,    are   transferred   to   and   made   available  for   the  General 
A.ccounung  OfTue.  except  as  other.vise  provmea  herein. 
c;i.)r..rs  i:. -.r-ns-r-       Q^^  Durin"  '^uch  fiscal  vear  the  Comptroller  General,  mtiiin  the 
a:.1iKSdX;::iE'i'.s:  iiinit  of  the  lotai  appropriations  available  for  llie  General  Accotintm" 
caiy.ar.  q^^^^    ^^^^^.  ^^^^^^^  ^^^.^^  chau-cs  in  the  number  and  coinpc'nsation  o 

officers  and  employees  appointed  by  him  or  transferred  lo  the  General 
Accountins:  Oiiicc^undor  this  Act  as  may  be  necessaiy-  . 

o-'^arrwimiSriMf  "r  (c)  Thcfe  shall  a!so  be  transferred  to  the  General  Account.ng  Onice 
r^nt,  cu.,;,Lv.-.,!  ^^-  ^^j^|_|  portions  of  the  apiHopriations  for  rent  find  contingent  and  niis- 
yic^pcTt'n!  v'nT;  IcUnneous  expenses,  including  allotments  for  printing  ana  b'-ndin-r, 
U22,  trai,s:crrcj.  ^^^^^^^  ^^^^  ,  j^^^  Treasury  Department  for  the  fiscal  vear  cnumg  c,une  M), 

1000  fis  are  eciuul  to"  the  amounts  cxp.ended  from  fcimuar  apnro[,nu- 
tions  durinc  the  fiscal  year  endmg  Jime  30.  1921,  ^i-^y  t h-  -ireasuiv 
Department  for  the  oflioes  of  the  Comptroller  of  lu:   l;ea-.ury  ana 


A  ;>  p  r  o  p  r  1  n  ;  1  r.  M  5 
raa  If  avait;vl»lr  for 
Atcujuuf.^  OlliCt. 


Depai 

the  six  auditors 


travfl'in"-  e\[)en.sef,  the  purchase  and  exchange  of  lav  :o.' 

of   reference,    und   for   all   necessary   n.isceUancous   ai.ti    cor-ungcnt 

expenses. 
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Sec.  316.  The    General    Accounting    Office    and    the    Bureau    of     ^ 


npif'Vfcs 


Accounts  shall  not  be  construed  to  be  a  bureau  or  office  created  since  "'•-ur""'''  ^''^  °'^'"-' 

January  1,1910,  so  as  to  dcpiive  employees  therein  of  the  additional     ^■°'^'.  i'- 1■^"'■ 

compensation   allowed    civilian    employees    under   the    provisions   of 

.section  G  of  the  Lcpslative,  Executive,  and  Judicial  Appiuprialion 

Act  for  the  fiscal  year  cndinp;  June  30,    1922.  if  otherwise  entitled 

thereto. 

Sec.  317.  The  provisions  of  law  prohibitino-  the  transfer  of  em-     '''"n^rcr  or  drpD--,- 
ployecs  ol   executive  oepartincnts   and   independent  establishments  I'TTMi'f.cd'unui  Jii.i,^ 
until  after  service  of  three  years  shall  not  ypply  durinc^  the  fiscal  "'Nvlii  n  4,, 
year  ending;  June  30,  1922,  to  the  transfer  of  employees  to  the  General 
Accounting  Office. 

Sec.  olS.  This   Act   shall    take   effect   upon    its   approval   bv   the  ^-"^'^i-'^  ":''■■■••  ^'^ 
President:  Providrd.  T];aL  sections  301   to  317,  inclusive    rolatuKr  to  'Vvn:,-.,.. 
the  General  Accounting  Office  and   the  Bureau  of  Accounts,  s'liall  cic"o^jr'''"i  n^i  "' 
take  eOect  July  1,  1921.  "'  "      •'   ' 

Approved.  June  10,  1921. 
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UNITED  STATES  DISTRICT  COUET 
FOR  THE 
DISTRICT  OF  CCLUriSIA 


ELMER  B.  STAATS,  Comptroller 
General  of  the  United  States, 

Plaintiff, 


V. 


GERALD  R.  FORD,  individunllF 
and  in  his  official  capacity 
as  Pi*esidont  of  the 
United  States,  et  al. , 

Defendants. 


CIVIL  ACTION  NO, 
75-0551 


MOTION  TO  DISMISS 

Defendants,  by  their  undersigned  attorneys,  hereby 
move  to  dismiss  this  action  pursuant  to  Rule  12,  Federal 
Rules  of  Civil  Pi'ocedure.   The  grounds  for  this  Motion 
are  that  31  U.S.C.  §140G.  under  which  the  plrintiff 
pui-ports  to  bring  this  suit,  is  unconstitutional  in  that 
it  authorizes  a  legislative  officer  to  perform  executive 
functions  in  violation  of  Article  II  of  the  Constitution 
and  authorizes  a  suit  by  one  branch  of  Government  against 
another  which  does  not  conform  to  the  case  or  controversy 
requirements  of  Article  III.   In  support  of  this  Motion, 
the  Court  is  respectfully  referred  to  the  Points  and 
Authorities  filed  herewith. 

Respectfully  submitted, 


REX  E,    LEE 

Assistant  Attorney  Gene--»1 
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EARL   J.    SILDERT 
United   States  Attorney 


DAVID   J.    A.\D£RSO:i 


DE.NXIS   G.    LINDER 

Attorneys,    Departnent   of    Justice 
Attorneys   for   Defeniants 
Tenth   and   Constitution  Avenue,    N.V,'. 
Washington,    D.    C.         20530 
Telephone:       (202)    739-3446 
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UNITED  STATES  DISTHICT  COURT 
FOR  TlIE 
DISTRICT  OF  COLUMBIA 


ELMER  B.  STAATS,  Comptroller, 
General  of  the  United  States, 

Plaintiff, 


V. 


GERALD  R.  FORD,  individually 
and  in  his  ofricial  capacit] 
•as  President  of  the 
United  States,  et  al.. 

Defendants. 


CIVIL  ACTION  NO. 
75-0551 


POINTS  A>rD  AUTTrCRITIES  IN  SUPPORT 
OF  DEFENDANTS'  MOTION  TO  BIS::iSS 


Staternenu 


This  action  is  unique  in  t-:jo  respects.   It  is  the  first 
suit  brought  by  the  Coriptroller  General  under  the  Impoundment 
Control  Act  of  1974,  31  U.S.C.  §§1401,  et  seq.  .  and,  more 
significantly,  it  is  apparently  the  first  suit  ever  brought 
in  the  Judicial  Branch  by  the  Legislative  Branch  in  its 
official  capacity  against  the  Executive  Branch  in  its  official 
capacity.   V-liilc  the  underlying  issue  concerns  the  expenditure 
of  funds  appropriated  for  certain  pro—ans  of  the  Department 
of  Housing  and  Urban  Develop-ent ,  the  threshold  question  of 
the  ability  of  Congress  to  sue  the  Executive  is  fundamental 
to  this  nation's  constitutional  systen.  ■ 

The  Congressional  Budget  rnd  Ir.poundrient  Control  Act 
of  1974,  Public  Law  93-344,  31  U.S.C.  §51401,  et  seq..  was 
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Congress'  response  to  what  it  vie-*ed  as  Presidential 

pre-emption  of  the  budret  process  and  unchecked  executive 

inpoundraent  of  congressionally  appropriated  funds.   In 

large  measure  the  Act  ^?as  designed  to  create  a  mechanise 

for  effective  legislative  participation  in  the  budget  process 

and  to  reform  Congress"  own  approach  to  it's  appropriation 

•r 
responsibilities.   In  Title  X  of  the  Act,  however.  Congress 

left  its  internal  processes  and  turned  to  the  highly  volatile 

issue  of  impoundment.   Title  X  expressly  provides  that  the 

President  may  propose  deferrals  or  rescissions  of  congressional 

appropriations  by  neanfi  of  Special  Messages  to  the  Congress. - 

A  deferral  is  effective  unless  disapproved  by  either  house 

o^"  Congress,  but  a  rescission  to  be  effective  needs  affirmative 

1/ 
approval  by  both  houses.      The  Conptroller  General  is 

assigned  certain  duties  regarding  nonitoring  of  the  messages 
and  reporting  on  then  to  the  Congress.   If,  in  the  Coriptroller 
General's  view,  the  Pi-esident  nischaractcrizes  a  message  or 
fails  to  transmit  one  -here  required,  the  Comptroller  General 
is  also  directed  to  advise  Congress.   Finally,  where  the 
Comptroller  General  firnds  that  budget  authority  has  not  been 
Bade  available  which,  5n  his  vie-s,  is  required  to  be  made 
available,  he  is  empowered,  after  advising  Congress  of  his 
intentions,  to  file  a  civil  action  'against  any  department, 
agency,  officer,  or  employee  of  the  United  States"  to 
compel  adherence  to  the  Act. 

On  October  4,  1974,  President  Ford,  stating  that  his 
message  was  informational  only  and  not  subject  to  the  Act 
because  the  origi".al  budget  action  in  question  preceded  the 

■J7 — Such  a  Icmslntivc  '•veto"  also  raises  Constitutional 
questions,  but  they  need  not  be  reached  in  deciding 
the  pending  motion. 
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Act's  effective  date,  advised  the  Congress  that  he  was 

deferring  the  expenditure  of  certain  funds  appropriated  for 

Section  "53  5  of  the  National  Housing  Act.   10  Weekly  Corap. 

of  Pres.  Docs.  1222  (1974).   A  previous  withholding  of  these 

funds  for  progprara  related  reasons  had  been  upheld  by  the 

Court  of  Appeals  for  this  Circuit  in  Conur.on-.vealth  v.  Lynn, 

501  F.2d  84S  (1971).  Tae   Comptroller  General,  on  November  5, 

1974,  then  advised  the  Congress  that  in  his  view  the  message 

was  in  reality  a  rescission  proposal  and  subject  to  the  Act. 

The  Senate  in  any  evenu  treated  it  as  a  deferral,  covered  by 

the  Act,  and  passed  a  resolution  purporting  to  disapprove 

it.   When  no  further  Executive  Branch  action  was  undertaken 

to  spend  the  funds,  the  Conptroller  advised  the  Congress  of 

his  intent  to  sue  and  thereupon  brought  this  action. 

Defendants  now  move  to  disriiss.   Whatever  the 

constitutional  responsibilities  of  Congress  with  respect  to 

the  appropriations  process,  tl:ose  responsibilities  nay  not 

be  undertaken  in  a  manner  inconsistent  with  the  Constitution. 

31  U.S.C.  §1406  violates  the  Constitution  in  two  vays.   First, 

by  authorizing  the  Cozsptrollcr  General,  a  legislative 

officer,  to  perform  the  executive  function  of  enforcing  the 

law,  the  provision  runs  afoul  of  the  constitutional 

separation  of  powers.   Secondly,  by  in  effect  authorizing 

the  Congress  to  sue  the  Executive,  the  United  States  appears 

on  both  sides  of  this  ::ction  and  no  justiciable  case  or 

controversy  is  presented  within  the  meaning  of  Article  III. 

These  Points  and  Authorities  are  in  support  of  Defendants' 

2/ 
Motion  to  Dismiss. 

?7   Prior  to  the  lilm-  ol  tiiis  motion,  the  United  States 
Attorney  appeared  as  amicus  cui'iae  to  ur^e  that  service  of 
process  on  tlio  Pi-esidcnr  bo  r.i  !.:;;iold.   Such  action  by  the 
Coui't  is  fully  justified  because  the  Pi'csidcnt  liinself  is 
not  a  necessary  party.   If  this  were  a  proper  suit  and 
judgment  was  othor'.vise  rnpropriate  for  plaintiff,  complete 
relief  could  be  obtained  a^iainsi;  the  rcm.ainin^  defendants. 
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ARGUMSINT 


I.   Section  1015  Of  The  Inpoundr.ent  Control 
Act  of  1974  Purports  To  Vest  Executive 
Powers  In  The  Comptroller  Gcnernl,  A 
Legislotive  Officer,  la  Violation  Of  The 
Constitutional  Separation  Of  Poxcrs. 


Introduction 


•J"" 


In  Section  lOlG  of  the  lapoundment  Control  Act  of  1974, 
Public  Law  93-344,  83  Stat.  336,  31  U.S.C.  §1406,  the 
Congress  has  attempted  to  empower  the  Comptroller  General  to 
bring  suit  to  enforce  uhat  he  sees  as  the  dictates  of  the 
nore  substantive  provisions  of  that  Act.   The  Comptroller 
General,  however,  is  a  legislative  officer,  an  arm  of  the 
Congress,  and  —  apart  from  the  fact  that  the  Act  authorizes 
hia  to  sue  Executive  Branch  officials  (the  consequences  of 
which  are  discussed  belo-iv)  --  the  Constitution  vests  the 
poxer  to  enforce  the  la-s  in  the  Executive-   Thft  H-rr.ftr.-rc:  nf 
the  Constitution  were  acutely  avare  of  the  dangers  inherent 
in  the  sane  branch  botli  oiakin;  and  enforcing  the  laws,  and 
separated  these  functions  bet-een  the  legislative  and 
Executive.   The  framers  "rested  the  structure  of  our  central 
government  on  the  systea  of  checks  and  balances.   For  thetn 
the  doctrine  of  separation  of  po-ers  was  not  mere  theory; 
it  was  a  felt  necessity."   Youngstown  Sheet  S:  Tube  Co.  v. 
Sawyer,  343  U.S.  379,  593  (1952)  (Justice  Franl:furter 
concurring).   In  no.  47  of  the  Federalist,  Madison  discussed 
in  detail  the  claim  that  the  new  Constitution  violated  "the 
political  maxim,  .hat  the  legislative,  executive,  and 
.  judiciary  departments  ought  to  be  separate  and  distinct." 
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He  pointed  out  that: 


No  political  truth  is  certainly 
of  greater  intrinsic  value,  or  is 
stamped  with  the  authority  of  nore 
enlightened  patrons  of  liberty,  than 
that  on  which  the  objection  is 
founded.   The  ^ccunuiarion  of  all 
powers,  legislative,  executive,  and 
judiciary  in  the  sane  hands.  .  . 
may  justly  be  pronounced  the  very 
definition  oi  tyranny. 

The  power  to  sue  to  require  confornity  with  what  the       '^ 

Comptroller  General  views  as  the  law  is  plainly  executive 

in  nature.   Section  lOlS  is  therefore  unconstitutional. 

B.   The  Conptroller  General 
Is  A   Legislative  Officer 

By  statute,  the  General  .Accounting  Office  is  an 
establishment  "independent  of  the  Executive  Department  and 
under  the  control  and  direction  of  the  Comptroller  General 
of  the  United  States.-  31  D.S.C.  §41.   While  —  because  of 
constitutional  limitations  on  the  power  of  Congress  to 
appoint  inferior  officers.  Article  11,  Section  2,  Clause 
2,     —  the  Comptroller  General  is  appointed  by  the  President, 
he  is  removable  only  "by  joint  resolution  of  Congress  after 
notice  and  hearing,  when,,  in  the  judgment  of  Congress,  the 
Comptroller  General  ...  has  become  permanently  incapacitated 
or  has  been  inefficient,  or  guilty  of  neglect  of  duty,  or  of 
malfeasance  in  office,  or  of  any  felony  or  conduct  involving 
moral  turpitude,  and  for  no  other  cause  and  in  no  other 

p   v.hile  tlie  iiou.se  an-  SonFte  each  have  the  constitutional 
ri-ht  to  choosG  their  o-n  officers,  see  .Article  I,  Section  2 
Clause  5  and  Article  I,  Section  3,  Clause  5,  the  President   ' 
IS  empowered  by  the  Constitution  to  nor.inatc  and,  with  the 
advice  and  consent  of  the  Senate,  to  npnoint  ''all  other 
Officers  of  the  United  States,  ^hose  Appointments  are  not 
herein  otherwise  provided  for,  and  which  slinll  bo 
established  by  Law  ...  -   Article  II,  Section  2,  Clause 
2.   In  conformity  with  this  latter  provision,  the' President • s 
nomination  of  a  Comptroller  General  must  be  confirmed  "bv 
and  with  the  advice  and  consent  .of  the  Senate  "   "51  ii  ^  r 
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manner  except  by  impeachmeut."   31  U.S.C.  §43.   Thus, 
unlike  purely  executive  officers,  who  serve  at  the  pleasure 
of  the  President,  Myers  v.  United  States,  272  U.S.  52 
(1926),  or  those  having  a  quasi-lesislative  or  quasi- 
judicial  stature,  who  can  be  removed  by  the  President  under 
terms  and  conditions  established  by  Congress,  see 
Humphrey's  Executor  v.  United  States,  295  U.S.  602  (193  5); 
ffiener  v.  United  States,  357  U.S.  349  (1958),  in  either  of 
the  two  modes  of  removal  provided  for  the  Comptroller 
General,  Joint  Resolution  or  Inpeach=:ect,  Congress  alone 
takes  the  action.   Indeed,  Congress  has  specifically 
confirmed  the  legislative  nature  of  that  office  in  the  context 
of  the  Reorganization  .Act  of  1949  where  it  stated  that  the 
term  agency  "does  not  include  the  Comptroller  General  of 
the  United  States  or  the  General  Accounting  Office,  which 
are  a  part  of  the  leciislative  branch  of  the  Government."      .  . 
63  Stat.  205.   (Zuipuasiii  aiiueu^  . 

The  Comptroller  General's  legislative  character  is  also 
reflected  in  the  basic  legislative  scheme  dealing  with  his 
powers.   Congress  has  entrusted  to  the  General  Accounting 
Office  the  task  of  overseeing,  on  behalf  of  Congress  —  as  that 
Branch's  expert  auditors  —  the  expenditures  of  congressionally 
appropriated  funds;  in  itself  a  proper  legislative  function. 
See  31  U.S.C.  §65(d).   In  United  States  v.  Stcv/nrt,  234  F.  Supp. 
94,  99  (D.C,  1964),  aff 'd,  339  F.2d  753  (D.C.  Cir.  1964), 
Judge  Holtzoff  of  this  Court  discussed  the  functions  of  the 
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Conptrollor  General:  

First,  ho  makes  investigations  of  matters 
relatin-  to  the  receipt,  disbursenent  and 
application  of  public  funds,  and  reports 
the  results  of  his  scrutiny  to  the  Congress 
with  appropriate  recor:nendations.   In 
addition  he  pursues  investigations  that  may 
be  ordered  bv  either  House  of  Con-ress,  or 
by  any  Committee  of  either  liouse,  in  natters 
relatm-  to  revenue,  approoriations  or 
expenditures,  31  U.S.C.  §53.   In  oerformincr 
these  functions  the  status  of  r-^('r.-,r.'.^r.)]^^ 

General  is  mat  oi  v.r.   oiiiccr  bi  ziio  ' 

Ic^islacivu  ::ra--cii  oi  ;:;e  Goxernnent.   The 
Congress  iias  con:pro-:onsive  auuiority  to 
undertake  iijvesttgations  in  aid  of 
legislation,  or  in  connection  with  the 
appropriation  of  funds.   Investigations  are 
an  aid  to  le^slation  and  to  the  □akin''  of 
appropriations  and  are  therefore  auxiliary 
to  the  basic  functions  of  the  Congress. 
The  Congress  -ay  ccnciucc  investi~atioDS 
either  throu::u  Con- ittees  or  through  an 
official  such  as  the  Co-ptroller  General. 
(Emphasis  added).   4  ' 

As  shou'n  by  the  legislative  history,  if  it  is  not  clear  from 

the  language  of  the  Act  itself,  the  Coziptroller  General  was 

intended  to  sue  to  enforce  the  anri-ir.pour.d.n.ent  provls;-ion« 

••as  the  representative  of  the  Ccn:;rcss  and  with  its  approval.' 

H.  Rep.  93-653,  Budget  and  Inpoii-dnent  Control  Act   of  1973 

5  '  ' 

-  Connittee  on  Rules,  Nov.  20,  1973,  p.  53,  ~' 

The  Comptroller  General,  then,  is  an  arm  of  the 

Congress  who  acts  as  its  agent  in  bringing  suits  under  31 

U.S.C.  §1403,   As  we  now  sho^,  this  is  a  forbidden  exercise 

4/   Judge  hoitzoti  v.eut  on  to  fird  that  the  Coniptroller 
General  was  also  an  oificor  of  the  executive  in  perfonnin- 
certain  accounting  functions.   It  is  neve-thel^ss  clear   " 
that  in  the  instant  situation  under  the  Itinound:r.ent  Control 
Act,  the  Co.-nptrolicr  General  is  actin-  as  an  a^cnt  of 
Congress  in  a  Icgi^-lative  capacity.   If,  indeed,  he  were 
acting  as  an  executive  officer,  it  -.-ould  follow,  a  fo-tiori 

as  discussed  in  Section  III  soio-,  ihr.t  no  justiciable "' 

case  or  controversy  would  be  presented  by  this  suit. 

5/  Rcprcsontatire  Boiling,  the  floor  r.ana-cr  in  the  House 
spoke  of  this  p-nvision  as  authorizing  the' Comptroller  General 

to  bring  civil  actions  on  behalf  of  the  Congress  to  enforce 
compliance  with  the  requircrcn ts  of  the  bill.-   Con-   Ror- 
Vol.  119,  No.  189,  Daily  Ed.,  H  10578  (Dec.  4   1973)" 
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of  the  Executive  power  committed  to  the  President  under 
Article  II  of  the  Constitution. 


The  Maintenance  Of  Legal  Action  To 
Secure  Enforcement  Of  The  Law  Is  A 
Function  Charged  To  The  E:;ecutive 
Branch  Under  The  Constitution. 


Article  II,  Section  1,  Clause  1  of  the  Constitution 
provides  that  "the  Executive  power  shall  be  vested  in  a 
President  of  the  United  States  of  America".   Among  the 
constitutionally  enuneratcd  executive  powers  of  the 
President  is  that  "he  shall  take  Care  that  the  Laws  be 
faithfully  executed.'"  Article  II,  Section  3.   A  long  line 
of  cases,  both  in  the  Supreme  Court  and  the  lower  federal 
courts,  has  established  that  the  power  to  enforce  the  law  on 
behalf  of  the  United  States,  by  neans  of  judicial  process, 
is  an  integral  part  of  the  authority  to  faithfully  execute 
the  law. 

---"  *■- -*- ■ -1--  — . — -«-.  —  ^^.. 

invocation  of  judicial  power  is  part  of  the  constitution's 

executive  power  is  nost  frequentlj'  stated  in  connection  with 

prosecution  of  criminal  offenses.   The  courts  have  recognized 

that  the  prosecutorial  power  of  the  Attorney  General  and  the 

United  States  Attorneys  is  a  direct  exercise  of  this  power. 

As  the  Suprer.e  Court  said  in  Ponzi  v.  Fessenden,  258  U.S. 

254,  262  (1922): 

The  Attorney  General  is  the  head  of 
the  Dcpartr.ent.  of  Justice.   Rev.  Stats.  , 
§34G.   He  is  the  hand  of  the  President 
in  tal^inc:  cnrc  that  the  lav.s  of  the 
United  States  in  m-otcction  of  t!ie 
interests  oi  tho  United  States  in  legal 
proceedings  and  in  the  prosecution  of 
offences,  be  faithfully  executed. 

See  also  ycv-nnn  v.  United  States,  3S2  F,2d  479,  480  (D.C. 

Cir.  1967)  (opinion  by  Judge,  now  Chief  Justice,  Burger). 


-  8  - 


176 

The  Court  of  Appeals  for  the  Fifth  Circuit  expressed  the 
same  principle  in  United  Strtes  v.  Cox,  342  F.2d  157,  171 
(1955): 

The  judicial  po'.ver  of  the 
United  States  is  vested  in  the 
federal  courts,  and  extends  to 
prosecutions  for  violations  of 
the  crininal  lavs  of  the  United 

States.   The  executive  power  is  «■> 

vested  in  the  President  of  the 
United  States,  v.ho  is  required 
to  take  care  that  the  la'.vs  be 
faithfully  executed.   The  Attorney 
General  is  the  hand  of  the 
President  in.  takin?  care  that  the 
laws  of  the  United  States  in 
legal  nroccediuc:s  and  in  the 
prosecution  of  offenses,  be 
faithfully  eixecuted. 

See  also  United  Stntes  v.  San  Jacinto  Tin  Cor.panv,  125  U.S. 
273,  27S-2S0  (ISSS);  P^j-ach  v.  Klein,  193  F.  Supp.  630,  634 
(S.D.  N.y.  1931). 

The  use  of  the  language  "legal  proceedings"  in 
discussing  these  principles  de=onstrates  that  civil  suits  as 
well  as  crininal  prosecutions  are  enco.-npaijsed .   Indeed,  the 
Supreme  Court  early  recognized  the  role  of  executive  officers 
in  conducting  litigation  on  behalf  of  the  United  States: 

Settled  rule  is  that  those 
courts  will  not  recognize  any 
suit,  civil  or  crininal,  as 
regularly  before  then,  if 
prosecuted  in  the  nane  and  for 
the  benefit  of  the  United 
States,  unless  the  sar.e  is 
represented  by  the  district 
attorney,  ox'  some  one  designated 
by  him  to  attend  to  such 
business,  in  his  absence,  as  nay 
appertain  to  t!ie  duties  of  his 
office.   [Conf  iscn  tioi-.  Ci'ses. 
74  U.S.  4  54,  4  57  vibiiS)  .   o7 


17   The  ^Suprc-e  Court  Jias  also  had  occasion  to  distinir.iish 
this  executive  power  of  law  enforccnent  Iron  the  legislative 
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The  authority  which  31  U.S.C.  §1406  purports  to  vest 
in  the  Comptroller  General  is  so  clearly  executive  in 
nature  as  to  be  beyond  a'-suaent.   The  House  Report,  supra 
at  53,  speaks  of  his  power  "to  enforce  the  provisions  of 
Title  II  of  the  bill."   Congressman  Boiling  characterized 
the  section  as  authorizing  the  Comptroller  General  to  sue 
"to  enforce  compliance  wirh  the  requirenents  of  the  bill." 
Cong.  Rec,  Vol.  119,  No.  189,  Daily  Ed.,  H  10573  (Dec.  4, 
1973).   Senator  Ervin,  a  supporter  of  the  bill  and  chairman 
of  the  Governnent  Operations  Cczraittee  which  had  reported  . 
out  the  Senate  version,  also  referred  to  the  Comptroller 
General's  authority  to  bring  suit  "to  enforce  the  provisions 
of  the  Antidef iciency  Act,  as  anended."  Jd^.  at  S  3835 
(March  19,  1974).   He  further  noted,  Id. ,  that  the  Comptroller 
General  was  perniitted  by  the  legislation  to  utilize  "attorneys 
of  M?  ov.'n  cheesing,  net  nececcnrily  these  supplied  by  tUc 
Attorney  Generrl,"  thus  displacing  the  officer  called  by 
the  Supreme  Court  "the  hand  of  the  President  in  taking  care 
that  the  laws  of  the  United  States  ...  in  legal  proceedings 
...  be  faithfully  executed."   Ponzi  v.  Fcssenden,  supra. 


7/ 


6  continued  fron  naze  9'' 

power  to  mvcstigaie.   In  Quinn  v.  United  States,  349  U.S. 

155,  161  (1955),  the  Court  stazed  that: 

[Tjhe  power  to  investigate  nust 

not   be  confused   rvith   any   of 

the  powers  of  la-v  enforcement; 

those  pov.ers  are  assigned  under 

GUI-  Consti  t-jtion  to  the  Executive 

and  the  Judiciarv. 
See  also  Kilborn  v.  Thonpson.  103  U.S.  168,  192-193  (1880) 

7/  For  other  expressions  of  the  •'enforcement'-  powers 
Authorized  bv  31  U.S.C.  §14GG,  see,  c.z.,    Cong.  Rec, 
Dailv  Ed.,  S  3S35,  Mar.  19,  1974  (Senator  Ervm) ; 
S  3851,  Mar.  19,  1974,  Vol.  120,  No.  36. 
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D.   The  Constitutional  Separation  Of 
Powers  Pro'-'ibits  Vesting  An  Arn 
Of  The  Lc::islativo  Branch  iVith 
Executive  Po-vers  —  j;l  U.S.C.  §1406    /  . -'  - 
In  Purportin'j  To  Grant  Such  PoT.'crs        "v 

Is  Unconstitutional     •:  ^;- 

v 

As  we  have  shown  above,  31  U.S.C.  §1406  purports  to  ' 

vest  executive  power  in.  the  Comptroller  General  of  the 

United  States,  a  legislative  officer.  Such  an  attempted    ■* 

grant  of  power  runs  ?foul  of  the  separation  of  powers 

expressed  in  the  Constitution."  As  the  Supreme  Court  has 

tated  in  Massachusetts  v.  Llellon,  252  U.S.  447,  488  (1923): 

The  functions  of  z:overn=ent 
under  our  systen  are  apportioned. 
To  the  legislative  cepcrtnent  has 
been  conruitted  the  duty  of  ninkins; 
laws;  to  the  e:-:ecutive  the  duty  of 
executing  then:  and  to  the  judiciary 
the  duty  of  interpreting  and 
applying  theni  to  cases  properly 
brought  before  the  Courts,'  The 
general  rule  is  thaz  neither 
department  Troy  evade  the  province 
of  the  other  and  neither  nay 
control,  direct  or  restrain  the 
action  of  the  other. 

While  the  issue  of  separation  of  legislative  and 

executive  power  has  nore  frequently  been  dealt  Tvith  by  the 

courts  in  the  context  of  legislative  po'ser  being  delegated 

to  the  executive,  the  converse  situation,  present  in  this 

case,  has  also  been  treated.   In  Sprin-er  v.  Philippine 

Islands,  277  U.S.  1S9  (1928),  Congress  had  passed  an  act 

appointing  the  Speaker  of  the  Philippine  House  of 

Representatives  and  the  President  pro  teripore  of  the 

Philippine  Senate  to  the  board  of  directors  of  a  government 

corporation.   The  Supreno  Court  held  that  the  duties 

assigned  under  the  act  to  these  officials  were  executive 

in  nature  and  could  not  be  assigned  to  Ic-^islativo  officers. 

In  so  doing,  it  analogized  the  systen  under  the  federal 
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'Constitution  (277  U.b.  at  201-202): 

[T]his  separntion  and  the  consequent 
exclusive  character  of  the  powers 
conferred  upon  each  of  the  three 
departments  is  basic  and  vital  — 
not  merely  a  natter  of  governaental 
mechanism. 


It  must  be  stated  then,  as  a 
general  rule  inherent  in  the  American 
constitutional  system,  that,  unless 
otherwise  expressly  providtid  or 
incidental  to  the  powers  conicrred, 
the  letjislature  cannot  exercise 
either  executive  or  judicial  power; 
the  executive  cannot  exercise  either 
legislative  or  judicial  po^er:  the 
judiciary  cannot  exercise  either 
executive  or  legislative  po-er. 


Legislative  po-ser,  as  distinquished 
from  executive  power,  is  the  authority 
to  make  laws,  but  not  to  cnlorce  them 
or  appoint  the  agents  charc;c-d  vvith  the 
duty  of  such  enforcenent.   Tlie  latter 
are  executive  functions. 


Not  havinj;  the  po-»er  of  appointment, 
unless  expressly  -ranted  or  incidental 
to  its  powers,  the  legislature  cannot 
eng^raft  executive  duties  upcn  a 
legislative  office,  since  that  v-ould  be 
to  usurp  the  power  of  appointnent  by 
Indirection; 

*     *     * 

See  also  Willia-s  v.  United  States,  2S3  U.S.  553,  580  (1933); 
Kilbourn  v.  Thonpson,  supra. 

It  is  eminently  clear  that  the  Comptroller  General  is 
a  legislative  official.   It  is  just  as  clear  that  Congress 
intended  by  vesting  hin  with  authority  to  bring  suit 
against  the  executive  branch  in  31  U.S.C.  §1406,  to  displace 
the  executive  in  the  enforcement  of  the  laws.   Such  an 
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atteapt  to  engraft  executive  authority  upon  a  legislative 
officer  cannot  be  sustained.   Congress  has  nany  consti- 
tutional means  of  keeping  the  executive  within  the  bounds 
of  law,  but  the  Constitution  does  not  pern:it  it  to  utilize 
neans  -.vhich  arc  clearly  executive  in  nature.   31  U.S.C. 
§1406  is  unconstitutional  and  this  action  :iust  therefore 
be  dismissed. 

11.   An  Action  Qy  The  Concrress  —  Through 
Its  Agent,.  The  Conpzrollor  General  — 
Against  Tiie  Executiva ,  Does  N'ot 
Present  A  Justiciable  Case  Or  Controvci-sy 
Vithin  Article  III  Ci  T::3  Cor.stitution 

Apart  from  the  Article  11  infirnities  of  31  U.S.C. 

§1405  purporting  to  vest  executive  power  in  a  legislative 

officer,  there  is  an  independenr  basis  under  Article  III 

of  the  Constitution  'ihich  invalid.ites  that  provision.   This 

suit,  as  is  evident  frors  the  discussion  above,  night  just 

iii>  .coiiveuieiiLly  have  been  caprionea  ine  cong^rcss  ot  the 

United  States  v.  The  Frosident  ci  the  United  States. 

Defendants  subniit  that  the  judicial  po*er  under  the  case  or 

controversy  clause  of  Article  III  does  not  and  cannot  extend 

to  suits  by  one  branch  of  the  United  States  Government 

against  another.   The  vindication  of  one  branches'  prerogatives 

against  another  is  left  by  the  Constitution  to  the  political 

process,  in  the  truest  sense  of  those  ■swords.   Congress 

cannot  sue  the  F>rosident  any  nore  than  the  President  could  sue 

8/ 
the  Congress.      Each  branch  is  possessed  of  its  own 

FT   It  is,  lor  cx-.-ple.  totally  beyond  imagination  that 
any  court  would  have  entertained  an  action  by  former 
President  Nixon  to  enjoin  the  Cop.'-;i-ess'  i:npeachnient 
inquiry,  oven  if  ho  could  hnve  establis-.'d  as  a  matter 
of  law  that  no  inpcacl'.able  olicnse  -as  i;.volved. 
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constitutional  powers  vis-a-vis  the  others  —  the 
checks  and  balances  —  and  it  is  through  the  interworkings 
of  those  processes  that  direct  disputes  between  the 
branches  must  be  resolved.   Indeed,  the  underlyiuj  rights 

the  Comptroller  General  claias  to  vindicate  are  not 

•r 
those  of  the  Congress  itself,  but  of  beneficiaries  of  the 

funds  involved.   Congress  cannot  sue  on  their  behalf  --  .. 

the  President,  as  much  as  Congress,  represents,  and  is 

accountable  to,  the  people  for  the  perfornance  of  his 

office. 

No  case  that  we  are  aware  of  holds  that  one  branch  or 

segment  of  the  United  States  C-overnraenz  rmy  sue  another. 

In  United  States  v.  _IC£,  337  U.S.  426  (1919),  the  Suprene 

Court  considered  the  q^jestion  of  -shether  a  suit  brought  by 

the  United  States  as  a  shipper  against  the  Interstate 

Connerce  Conr.iission  involved  the  sane  party  on  both  sides 

ana  tnus  laiiea  to  present  a  justiciable  controversy.   The 

court  held  that  such  a  justiciable  controversy  was  presented 

because  the  real  parties  in  interest  were  the  United  States 

on  one  side  and  certain  railroads  on  the  other.   In  the 

instant  case,  however,  the  Gover-nent  is  on  both  sides. 

Closely  on  point  here  is  the  case  of  United  States  v. 

Easement  and  Right  of  Y.'ay ,  etc.,  204  F.  Supp.  337  (E.D. 

Tenn.  1962).   In  that  action  the  TVA  -^^hich  was  attempting 

to  condemn  land  for  a  power  line,  sought  to  join  a  federal 

agency  which  allegedly  held  a  security  interest  in  the 

property.   The  court  held  that  the  suit  could  not  bo 

maintained,  id^.  at  839: 
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It  appears  to  the  court  that 
there  could  not  be  any  issue 
between  the  T»'A  and  the  FILA ,  both 
being  tlie  United  States,  v.hich 
this  Court  could  litio^ate  or 
adjudicate.   Any  differences 
between  those  a^icncies  -rLould  at 
most  be  inter  agency  disputes 
which  are  not  subject  to  settlement 
by  adjudication. 

It  appears  that  the  present 
problem  arises  partly  fron  the 
fact  that  the  TV.A  is  authorized  by 
law  to  pi'ovide  its  oxn   legal 
counsel,  whereas  the  YHA    is 
represented  by  the  Department  of 
Justice.   This  does  not  overcosie 
however  the  fact  that  the  United 
States  is  the  only  party  involved 
in  the  motioa  presen^tly  under 
consideratioii.   The  settleaent  of 
inter  agency  problens  within  the 
United  States  Governziont  is  not  a 
judicial  function  but  rather  an 
administratire  functioa.   In  short, 
the  fact  that  counsel  for  the 
.  plaintiff  -ay  not  be  authorized  to 
represent  the  interests  of  all 
agencies  of  the  United  States,  or 
the  jfact  that  inter  a::ency  conflicts 
of .  interest  nav  exist,  does  not 
raise  justiciable  :^-ttors. 

Inter-agency  disputes  -vithin  the  ZLxecutive  Branch  nay, 

as  the  court  suggests,  involve  'administrativo  function[sl", 

but  inter-branch  problems  within  the  United  States 

Government  involve  constitutional  functions  which  must  be 

resolved  in  ways  provided  by  the  Constitution.   Congress 

simply  does  not  have  a  juridical  status  different  from  that 

of  the  United  States  and  it  is  thus  clear  that  the 

United  States  appears  on  both  sides  of  this  suit.   To  allow 

this  action  to  be  maintained  is  plainly  incorapatable  with 

Article  III  of  the  Constitution  and  31  U.S.C.  §1406  is 

also  invalid  on  this  ground. 
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COKCLUSIOM 

For  the  above  stated  reasons,  this  action  must  be 
dismissed. 

Respectfully  submitted. 


REX  E.  LEE 

Assistant  Attox^ney  General 


EARL  J.  SILBERT 
United  States  Attorney 


DAVIt)  J.  .aSdi^rson 


DENNIS   G.    LINDER 

Attorneys,    Dcnartnont   of    Justice 
Attorneys   for   Defendants 
Tenth   :ind   Constitution   Av.enue,    N.W, 
Washin','ton,    D.    C.         205C0 
Telephone:       (202)    739-3446 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


ELMER  B.  STAATS,  Comptroller 
General  of  the  United  States, 

Plaintiff, 


V. 


JAMES  T.  LYNN,  individually 
and  in  his  capacity  as 
Director  of  the  Office  of 
Management  and  Budget,  et  al.. 

Defendants . 


Civil  Action  No.  75-0551 


OPPOSITION  OF  PLAIi-ITIFF 
TO  DEFENDANTS'  MOTION  TO  DISMISS 


This  action  was  brought  by  the  Comptroller  General  of 

the  United  States  on  April  15,  1975  pursuant  to  his  express 

authority  under  Section  1016  of  the  Impoundment  Control  Act  of 

1974  ("Act"),  Title  X,  Pub.  L.  93-344,  31  U.S.C.  S  1406. 

Section  1016  states,  in  relevant  part: 

"If,  under  section  1012(b)  or  1013(b) 
|of  the  Act],  budget  authority  is 
required  to  be  made  available  for 
obligation  and  such  budget  authority  is 
not  made  available  for  obligation,  the 
Comptroller  General  is  hereby  expressly 
empov^ered,  through  attorneys  of  his  ov.'n 
selection,  to  bring  a  civil  action  in  the 
United  States  District  Court  for  the 
District  of  Columbia  to  require  such 
budget  authority  to  be  made  available  for 
obligation,  and  such  court  is  hereby 
expressly  emiov/ered  to  enter  in  such 
civil  action,  against  any  department,  / 

agency,  officer,  or  employee  of  the 
United  States,  any  decree,  judgment,  or 
order  v;hich  may  be  necessary  or 

appropriate  to  make  such  budget  authority         ^ 
available  for  obligation  .  .  .  ." 
(Emphasis  added.) 
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In  this  action,  plaintiff  seeks  a  judgment  declaring  that 
defendants  have  unlawfully  failed  to  make  budget  authority 
available  for  obligation  and  injunctive  relief  directing  them 
to  make  that  budget  authority  available.  , . 

On  June  16,  1975  defendants  moved  to  dismiss, 
contending  that  Section  1016  is  unconstitutional.   They  assert 
that  it  is  unconstitutional  for  the  Comptroller  General  to 
bring  a  suit  that  Congress  "expressly  empowered"  him  to  bring 
and  unconstitutional  for  this  Court  to  entertain  a  suit  that 
Congress  "expressly  empowered"  it  to  decide. 

STATEMENT  OF  THE  CASE 

A.   The  Impoundment  Control  Act  of  1974 

The  Impoundment  Control  Act  of  1974  establishes  certain 

specific  procedures  to  be  followed  in  order  for  budget 

1/ 
authority   enacted  by  Congress  to  be  "impounded"  —  i.e. , 

withheld  from  availability  for  obligation  or  expenditure. 
Under  the  Act  there  are  two  kinds  of  impoundments  --  rescis- 
sions and  deferrals:   "A  rescission  is  a  congressional  action 
that  cancels  budget  authority  previously  granted  that  is  still 
unused  and  available  for  obligation."   By  contrast  "[a] 
deferral  is  an  executive  branch  action  or  inaction  .  .  .  that 


1/   "Budget  authority  usually  takes  the  form  of 
appropriations,  which  permit  obligations  to  be  incurred  and 


payments  to  be  made.   Some  budget  authority  is  in  the  form  of 
contract  authority,  which  permits  obligations  in  advance  of 
appropriations  but  requires  a  subsequent  appropriation  or 
receipts  to  'liquidate'  (pay)  these  obligations."   The  Budget 
of  the  United  States  Government,  Fiscal  Year  1976,  at  169 
(hereinafter  "1976  Budget") .   The  budget  authority  involved 
in  this  case  is  contract  authority.   However,  in  l^his        - 
Opposition  we  shall  use  the  terms  "budget  authority"  and 
"appropriations"  synonymously. 
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effectively  delays  the  obligation  of  or  expenditure  of  budget 
authority."   1976  Budget  170;  see  Act  §§  1011-12,  31  U.S.C.  SS 
1401-02.   Rescissions  and  deferrals  are  governed  by  different 
procedures  under  the  Act. 

Whenever  the  President  determines  that  budget  authority 
provided  by  Congress  for  a  particular  program  will  not  be 
required  to  carry  out  the  full  objectives  or  scope  of  the 
program,  or  that  such  budget  authority  should  be  rescinded  for 
fiscal  policy  or  other  reasons,  he  must  transmit  a  special 
message  to  Congress  requesting  a  rescission  of  the  budget 
authority.   Act  §  1012(a),  31  U.S.C.  S  1402(a).   Unless  both 
the  House  and  the  Senate  pass  a  bill  rescinding  the  budget 
authority  within  45  days  of  continuous  session  after  receiving 
the  President's  message,  the  funds  proposed  for  rescission  must 
be  made  available  for  obligation.   Act  §  1012(b),  31  U,S.C. 
S  1402(b) . 

Whenever  the  President  proposes  to  defer  (i.e. , 
temporarily  withhold)  budget  authority  provided  by  Congress, 
he  must  transmit  a  special  deferral  message  to  Congress.   Act 
§  1013(a),  31  U.S.C.  S  1403(a).   If  either  house  of  Congress 
passes  a  simple  resolution  disapproving  this  deferral  of  budget 
authority,  the  funds  must  be  made  available  for  obligation. 
Act  §  1013(b),  31  U.S.C  §  1403(b).   If  neither  house 
disapproves  the  deferral,  the  deferral  may  remain  in  effect 
until  the  end  of  the  fiscal  year.   Act  S  1013(a),  31  U.S.C. 
§  1403(a) . 
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The  Comptroller  General  plays  a  central  role  in  the 
functioning  of  these  procedures.   Copies  of  all  deferral  and 
rescission  messages  from  the  President  must  be  transmitted  to 
the  Comptroller  General.   Act  S  1014(b),  31  U.S.C.  §  1404(b). 
The  Comptroller  General  must  review  each  message  and  inform 
both  Houses  of  Congress  of  his  findings,  including  whether,  in 
his  judgment,  proposed  deferrals  are  "in  accordance  with 
existing  statutory  authority."   Act  §  1014(b)(2)(B),  31  U.S.C. 
§  1404(b)(2)(B).   If  the  Comptroller  General  determines  that 
the  President,  the  Director  of  OliB   or  the  head  of  any 
government  department  or  agency  has  withheld  budget  authority 
from  availability  without  the  required  special  message  having 
been  transmitted  to  Congress,  the  Comptroller  General  is 
required  so  to  report  to  Congress;  his  report  is  then  treated 
for  all  purposes  as  though  it  were  a  deferral  or  rescission 
message  transmitted  by  the  President.   Act  §    1015(a),  31  U.S.C. 
S  1405(a).   Similarly,  if  the  Comptroller  General  determines 
that  a  deferral  proposed  by  the  President  should  have  been 
classified  as  a  rescission,  the  Comptroller  General  is  required 
so  to  report  to  Congress.   Act  §  1015(b),  31  U.S.C.  §  1405(b). 
Finally,  Section  1016,  31  U.S.C.  §  1406  (quoted  above), 
authorizes  t)ie  Comptroller  General,  when  all  else  fails,  to 
bring  a  civil  action  in  this  Court  "to  require  [the  withheld] 
budget  authority  to  be  made  available  for  obligation  ..,.." 
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B.   Facts  Giving  Rise  to  this  Case 

On  October  4,  1974,  President  Ford  transmitted  to 
Congress  proposals  for  numerous  rescissions  and  deferrals  for 
fiscal  year  1975,  pursuant  to  the  Impoundment  Control  Act. 
39  Fed.  Reg.  36214  et  se^.  (1974).   These  were,  the  President 
stated,  "essential  both  to  assure  efficient  management  of  funds 
and  to  help  keep  Federal  spending  from  rising  beyond  current 
estimates"  and  also  "to  achieve  the  degree  of  fiscal  restraint 
we  need  in  order  to  curb  inflation."   Id.  at  36214.   One  of  the 
messages  proposed  to  defer  approximately  $264  million  in 
contract  authority  for  a  housing  program  designed  to  assist 
lower  income  families  to  become  homeowners  (the  so-called 
"Section  235"  program).   39  Fed.  Reg.  at  36263-64  (Deferral  No. 
D75-48) .   The  President  proposed  to  defer  these  funds  through 
June  30,  1975. 

On  November  6,  19  74,  the  Comptroller  General  determined 

that  the  proposed  deferral  was  classified  incorrectly  and  that 

it  should  have  been  classified  as  a  rescission.   In  accordance 

with  Sections  1014(b)  (2)  and  1015(b)   of  the  Act,  he  reported 

his  findings  to  Congress  on  that  date.   During  the  4  5-day 

3/ 
period  of  continuous  session    following  that  report  —  the 

period  ending  February  28,  1975  ~  Congress  did  not  complete 

action  on  a  rescission  bill  rescinding  all  or  any  part  of  the 

withheld  Section  235  authority. 


2/   The  following  facts  are  set  forth  in  the  complaint  and 
must  be  accepted  as  true  for  the  purposes  of  ruling  on  a 
Motion  to  Dismiss.   See,  e.g..  United  States  v.  Mississippi. 
380  U.S.  128,  143  (1965) . 

3/   See  Act  §  1011(5),  31  U.S.C.  §  1401. 
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Moreover,  on  March  13,  19  75,  the  Senate  considered  and 

agreed  to  Senate  Resolution  61,  which  reads  as  follows: 

"Resolved,  That  the  Senate 
disapproves  the  proposed  deferral  of 
budget  authority  to  carry  out  the 
homeownership  assistance  program  under 
Section  2  35  of  the  National  Housing  Act 
(numbered  D75-48) ,  set  forth  in  the 
special  message  transmitted  by  the 
President  to  the  Congress  on  October  4, 
1974,  under  section  1013  of  the  Impound- 
ment Control  Act  of  1974."   121  Cong. 
Rec.  S3839  (daily  ed.  March  13,  1975). 

The  reasons  for  Senate  Resolution  61  were  explained  in  an 

accompanying  report  of  the  Senate  Appropriations  Coiwnittee: 

"Because  of  the  unique  circumstances 
surrounding  the  recent  implementation  of 
the  Section  235  program,  the  Committee 
recommends  that  S.  Res.  61,  a  resolution 
disapproving  the  deferral,  be  passed  in 
addition  to  our  recommendation  set  forth 
below  refusing  to  ratify  the  proposed 
rescission  of  these  funds. 

"By  taking  both  actions,  and  thus 
denying  both  rescission  and  deferral,  the 
Congress  will  be  sending  an  unmistakable 
message  to  the  Executive  that  these  funds 
must  be  made  immediately  available  and 
that  no  further  legal  jus tif ication  "now 
exists  for  delay. 

"The  Committee  has  delayed  action  on 
this  deferral  resolution  until  March  5 
so  as  to  permit  the  45  day  rescission 
period  to  expire  in  accordance  with  the 
recommendations  of  the  Committee  on  the 
Budget.   This  preserves  the  Comptroller 
General's  standing  to  proceed  in  court 
under  his  rescission  reclassification  .  .  .  ." 
(Emphasis  added.) £/ 


4/  S.  Rep.  No.  94-30,  94th  Cong.,  1st  Sess.  1  (1974).   This 
history  should  correct  any  misleading  impression  that  might 
result  from  the  assertion  by  defendants  (Def.  Mem.  3)  that  the 
Senate   in  any  event  treated  (the  President's  message)  as  a 
deferral  .  .  .  and  passed  a  resolution  purportinq  to 
disapprove  it."  . 

I 
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On  March  6,  1975,  pursuant  to  Section  1016  of  the  Act, 
the  Comptroller  General  filed  with  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate  an  explanatory 
statement  of  the  circumstances  giving  rise  to  the  contemplated 
civil  action.   After  more  than  25  days  of  continuous  Congres- 
sional session  had  elapsed  (as  required  under  Section  1016) , 
the  Comptroller  General  conmenced  this  action  on  April  15, 
1975.   As  of  the  present  date  the  withheld  Section  235 
authority  has  not  been  made  available  for  obligation  or 
expenditure. 

SUMMARY  OF  ARGUMENT 

The  Impoundment  Control  Act  sets  out  a  balanced  and 
statesmanlike  arrangement  between  the  Executive  and  Legislative 
Branches  for  resolving  what  was  a  classic  constitutional 
conflict  between  them  —  impoundment.   The  Act  provides  for 
Presidential  reporting  of  impoundment  actions  and  for 
Congressional  review  and  approval  or  disapproval.   The  Act 
further  provides  that,  when  impounded  funds  are  not  released 
despite  Congressional  disapproval  of  the  impoundment,  the 
Comptroller  General  may  bring  suit  against  the  appropriate 
Executive  officers  to  require  the  funds  to  be  made  available 
for  obligation. 

This  is  a  wholly  reasonable  arrangement  for  avoiding 
recurrences  of  the  recent  constitutional  impasse  between  the 
Legislature  and  Executive  over  impoundments.   It  is  expressed 
in  the  solemn  form  of  a  statute,  enacted  by  the  Congress  and 
Signed  into  law  by  the  President.   It  is  an  exercise  of  the 
express  constitutional  power  of  Congress  to  define  the 
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jurisdiction  of  the  lower  federal  courts.   Respect  for  the  two 
coordinate  Branches,  and  for  the  political  process  through 
which  they  so  carefully  worked  out  this  mechanism  for 
accommodating  their  conflict,  requires  the  Judiciary  to  hear 
and  decide  this  case. 

Defendants  now  contend  that  a  significant  element  of 
the  statutory  accommodation  is  unconstitutional.   In  so  doing, 
defendants  face  the  same  heavy  burden  as  any  other  litigant 
challenging  the  constitutionality  of  a  statute:   they  must 
prove  beyond  any  rational  doubt  that,  as  a  matter  of 
constitutional  doctrine,  no  public  officer  —  not  even  one 
expressly  authorized  by  statute  to  do  so  —  may  require 
defendants  to  defend  the  legality  of  their  actions  before  the 
federal  courts.   That  is  a  burden  defendants  cannot  sustain. 

Defendants  claim  that  a  statutorily  authorized  suit  to 
require  them  to  perform  their  duties  in  accordance  with  law  is, 
first,  part  of  the  Executive  Branch's  duty  to  "execute  the 
laws"  under  Article  II  of  the  Constitution  (Def .  Mem.  8) ;  and 
second,  that  in  bringing  this  suit  the  Comptroller  General  is 
"an  arm  of  the  Congress  who  acts  as  its  agent"  (Def.  Mem.  7) . 
Defendants  conclude  that  Congress  therefore  has  unconstitu- 
tionally usurped  a  solely  Executive  function  by  bringing  this 
suit. 

Defendants  err  in  both  of  their  major  premises. 
Moreover,  even  if  they  were  right,  the  conclusion  drawn  does 
not  follow  from  the  premises. 
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First,  the  Comptroller  General  is  not  performing  an 
"executive"  function  in  bringing  this  suit.   A  suit  to  compel 
a  public  official  to  carry  out  his  statutory  duties  does  not 
usurp  the  Executive's  duty  to  "execute  the  laws."   If  it  did, 
actions  of  public  officials  would  be  free  from  judicial  scrutiny 
and  correction.   To  "execute  laws"  is  to  carry  them  out,  not  to 
bring  suit  to  compel  another  to  carry  them  out.   In  this  case 
executing  the  law  is  making  the  funds  appropriated  by  the 
Congress  available  for  obligation  and  expenditure.   It  is  no 
invasion  of  Executive  authority  for  the  courts  to  entertain 
suits  seeking  to  ensure  that  the  laws  are  not  flouted  by 
Executive  officials  but  are  in  fact  faithfully  executed  as 
the  Constitution  requires. 

Second,  the  Comptroller  General  is  an  independent  officer 
of  the  United  States,  not  a  legislative  one,  who  may  perform, 
and  has  performed  for  over  half  a  century,  both  "executive" 
and  "legislative"  functions.   United  States  ex  rel.  Brookfield 
construction  Co.  Inc.  v.  Stewart,  234  F.  Supp.  94  (D.D.C.), 
aff d,  119  U.S.  App.  D.C.  254,  339  F.2d  753  (1964).   He  is 
appointed  by  the  President  for  a  term  of  15  years,  subject 
to  Senate  confirmation,  and  may  not  be  removed  except  by 
congress  and  for  cause.   Like  other  independent  agencies  and 
officers,  he  exercises  functions  of  both  the  Legislative  and 
Executive  Branches,  and  he  has  a  substantial  degree  of 
independence  from  each.   Humphrey's  Executor  v.  United  States, 
295  U.S.  602  (1935).   He  brings  this  suit  in  his  capacity 
as  an  independent  officer.   The  constitutionally 
significant  fact  is  that  even  if  Section  1016  were,  a  grant  of 
authority  to  the  Comptroller  General  to  "execute  the  laws"  -- 
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as  it  is  not  —  there  is  no  constitutional  barrier  to  the  use 
of  such  lawsuits  as  a  means  of  ensuring  adherence  to  legal 
standards. 

Moreover,  the  Comptroller  General's  exercise  of  the 
power  granted  him  by  Section  1016  may  also  be  perceived  as  a 
"necessary  and  proper"  measure  taken  in  furtherance  of 
Congress*  power  over  appropriations,  and  in  furtherance  of  its 
express  authority  to  define  the  jurisdiction  of  the  lower 
federal  courts. 

Furthermore,  even  if  the  Comptroller  General  were  not 
an  independent  officer  —  as  he  is  —  but  instead  were  solely 
an  agent  of  the  Congress  —  as  he  is  not  —  Congress'  enactment 
of  Section  1016  would  not  violate  the  separation  of  powers 
doctrine.   The  Court  of  Appeals  for  this  Circuit  has  expressly 
upheld  the  right  of  a  Congressional  Committee  and  even  an 
individual  Senator  or  Congressman  to  bring  suit  to  require 
Executive  officers  to  perform  an  asserted  duty  under  the  laws. 
Senate  Select  Committe  v.  Nixon,  162  U.S.  App.  D.C.  183,  185- 

86,  498  F.2d  725,  727-28  (1974);  Kennedy  v.  Sampson,  U.S. 

App.  D.C.  ,  511  F.2d  430  (1974);  Mitchell  v.  Laird,  159  U.S. 

App.  D.C.  344,  346-47,  488  F.2d  611,  613-14  (1973):  Rooney  v. 
Lynn,  Civil  Action  No.  2010-73  (D.D.C.  July  30,  1974). 


To  bar  this  action  as  a  violation  of  the  separation  of 
powers  is  to  stand  that  salutory  doctrine  on  its  head.   A 
careful  review  of  the  historical  and  theoretical  underpinnings 
of  the  separation  of  powers  doctrine  demonstrates  that  allowing 
this  Section  1016  suit  by  the  Comptroller  General  -;-  however  ■ 
one  may  choose  to  label  his  Office  or  functions  —  will  enhance 
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the  purpose  of  that  doctrine.   That  purpose  was  to  structure 
a  government  so  that  "its  several  constituent  parts  may,  by 
their  mutual  relations,  be  the  means  of  keeping  each  other  in 
their  proper  places."   The  Federalist  No.  51  (Hamilton). 
Granting  defendants'  motion  here  would  frustrate  that  precise 
objective  by  making  executive  officers  the  sole  judge  of  the 
scope  of  their  own  duty  to  obey  the  laws. 

Defendants'  further  arguments  are  also  untenable.   This 
case  does  not  present  a  "political  question"  which  courts 
should  not  adjudicate.   It  presents  a  precise  issue  capable  of 
judicial  determination  —  a  determination  that  Congress  and  the 
Executive  have  expressly  authorized  and  invited  by  enacting  and 
signing  the  Impoundment  Control  Act  into  law.   The  Court  is  not 
being  asked  to  give  an  advisory  opinion,  but  to  decide  a  live 
case  and  controversy  between  plainly  adverse  parties. 

To  accept  and  decide  this  case  would  be  a 
constitutional  and  statesmanlike  judicial  step,  just  as  the 
Impoundment  Control  Act  was  itself  a  constitutional  and 
statesmanlike  step  by  the  two  coordinate  Branches.   To  reject 
it  would  revive  the  constitutional  impasse  which  the 
Impoundment  Control  Act  was  designed  to  put  to  rest. 
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ARGUMENT 

I.   THE  IMPOUNDMENT  CONTROL  ACT  IS  A  BALANCED  AND 

STATESt4ANLIKE  SOLUTION,  ENACTED  BY  CONGRESS  AND 
SIGNED  BY  THE  PRESIDENT,  TO  A  CLASSIC  CONSTITUTIONAL 
CONFLICT  BETV;EEN  THE  EXECUTIVE  AND  LEGISLATIVE 
BRANCHES,  AND  IT  PROVIDES  FOR  RESOLVING  IMPOUNDMENT 
DISPUTES  IN  A  REASONABLE  AND  CONSTITUTIONAL  MANNER. 

The  Impoundment  Control  Act  is  the  resolution,  arrived 
at  through  the  full  play  of  the  political  process,  of  a  classic 
constitutional  confrontation.   It  is  part  of  a  statute  enacted 
by  Congress  and  signed  by  the  President.   To  fully  appreciate 
the  implications  of  defendants'  claim  that  Section  1016  of  the 
Act  is  unconstitutional >  it  is  necessary  briefly  to  discuss  the 
history  of  the  impoundment  controversy  and  the  balanced  and 
statesmanlike  manner  in  which  the  Act  resolved  it. 


A.   The  Impoundment  Control  Act  Was  Worked  Out  By 
The  Political  Process  To  Resolve  A  Serious 
Constitutional  Imoasse. 


The  controversy  over  the  Executive ' s  power  to  impound 
funds  appropriated  by  Congress  arose  in  the  context  of  the 
budgetary  framework  provided  by  the  Budget  and  Accounting  Act 
of  1921,  42  Stat.  20  (codified,  as  amended,  at  31  U.S.C.  S§  1 
et  seq.) ,  and  the  Antidef iciency  Act  of  1950,  31  U.S.C.  §S 
665(c)-(d)  (1970).   The  Budget  and  Accounting  Act  contained  no 
provisions  authorizing  impoundments.     The  Antidef iciency  Act 
granted  a  narrowly  limited  authority  to  place  appropriated 


5/  To  the  contrary,  the  Budget  and  Accounting  Act  of  1921 
expressly  stated  that,  when  a  budget  deficiency  was  projected 
for  the  ensuing  fiscal  year,  the  President  "shall  make 
recommendations  to  Congress  for  new  taxes,  loans,  or  other 
appropriate  action  to  meet  the  estimated  deficiency." 
§  202(a),  42  Stat.  21.   Thus,  by  clear  implication  the  Act 
prohibited  unilateral  impoundments  by  the  Executive'  Branch  for 
the  purpose  of  holding  down  aggregate  government  spending. 
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funds  in  reserve  in  order  "to  provide  for  contingencies,  or  to 
effect  savings  .  .  .  ."   (31  U.S.C),  §  665(c)(2)),  but  both 
the  legislative  history  of  that  Act  and  the  interpretations  of 
that  Act  by  the  Bureau  of  the  Budget  made  it  clear  that  the 
authority  could  not  be  used  to  nullify  congressionally  enacted 
programs  by  impounding  funds.     The  Antidef iciency  Act  also 
provided  that  existing  budget  authority  could  be  eliminated 
only  by  a  congressional  rescission  (id.)  —  a  provision  that 
was  to  be  amplified  in  the  Impoundment  Control  Act  of  19  74. 

The  impoundment  controversy,  after  simmering  quietly 

y 

for  some  30  years,    burst  into  the  open  during  President 
Nixon's  administration.   Those  years  witnessed  the  systematic 
impoundment  of  funds,  running  into  the  billions  of  dollars, 
that  had  been  appropriated  by  Congress  for  numerous  domestic 
programs.   The  impoundments  prompted  challenges  in  court 
over  80  in  all  —  by  states,  cities,  private  citizens,  private 
organizations  and  members  of  Congress,  seeking  the  release  of 
impounded  funds  for  (among  other  things)  agriculture, 
education,  health,  social  security,  highway  construction,  " 


6/   See  H.R.  Rep.  No.  1797,  81st  Cong.,  2d  Sess .  311  (1950); 
96  Cong.  Rec.  6835-36  (1950);  Bureau  of  the  Budget  Examiner's 
Handbook  (1952  ed.),  quoted  in  Comptroller  General's  Opinion 
of  the  Leqalitv  of  Executive  Impoundment  of  Appropriated  Funds, 
Prepared  for  the  Subcomm.  on  Separation  of  Powers  of  the 
Senate  Judiciary  Comm. ,  93d  Cong.,  2d  Sess.  18  (Comm.  Print, 
1974);  Bureau  of  the  Budget,  Memorandum  to  the  President: 
Authority  to  Reduce  Expenditures  (Oct.  1961) . 


7/   For  discussions  of  the  history  of  impoundment,  see,  e:.2j:' 
Cooper,  Executive  Impoundment  of  Appropriations,  in  Hearings 
on  Executive  Imnoundmcnt  of  Appropriated  Funds  Before  the 
Subconm.  on  Souaration  of  Powers  of  the  Senate  Comm.  on  the 


udiciary,  9  2d  Cong.,  1st  Sess.  181  (1971);  Fisher,  Th£ 
olitics  of  Impounded  Funds,  15  Ad.  Sci.  Q.  361  (1970); 


Fisher.  Impounciincht  of  Funds:  Uses  and  Abuses,  23  Butt.  b. 
Rev.  141  (1973) . 
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electrification,  sewage  treatment,  housing  and  water  pollution 
control.    With  few  exceptions,  the  challenges  were  success- 
ful and  the  impoundments  were  held  to  be  unlawful.   The  courts 
repeatedly  held  that  the  impoundments  at  issue  were  neither 
authorized  by  the  Antideficiency  Act  nor  permitted  by  the 
Constitution.   Nevertheless,  despite  a  reasonably  clear 
understanding  of  the  limits  of  executive  authority, 
impoundments  proliferated;  the  power  to  impound  budget 
authority  was  easy  to  exercise,  and  judicial  challenges  to  that 
power  were  time-consuming  and  difficult  to  resolve.   The 
impasse  became  so  serious  that  Senator  Ervin  stated,  in  19  74, 
that  "[t]here  is  hardly  a  constitutional  issue  confronting  our 
country  today  that  is  more  important  than  that  of  impoundment 
of  funds."" 

It  was  in  this  context  that  Congress  turned  to  the 
fundamental  question  whether  the  Executive  was  to  be  allowed 
to  determine  which  spending  laws  it  might  choose  to  ignore. 
After  considering  numerous  bills  designed  to  deal  with  the 
impoundment  problem.  Congress  embodied  its  solution  in  H.R. 
7130  —  the  Congressional  Budget  and  Impoundment  Control  Act 
of  1974  —  which  President  Nixon  signed  on  July  12,  1974. 


8/   See,  e.g.  ,  Train  v.  City  of  New  York,  420  U.S.  35  (1975); 
State  Highway  Commission  of  Missouri  v.    Volpe,  479  F.2d  1099* 


(8th  Cir.  1973);  Berends  v.  Butz,  357  F.  Supp.  143  (D.  Mi.... 
1973);  Minnesota  Chippewa  Tribe  v.  Carlucci,  Civ.  Action  No 
175-73  (D.D.C.  May  8,  1973);  National  Council  of  Community 


Mental  Health  Centers,  Inc.  v.  tVeinberoer.  361  F,  .^nnn — 897 
(D.D.C.  1973).         — ' ^^' 


9/   Forward  to  Comptroller  General's  Opinion  of  the  Legality 

of  Executive  Impoundment  of  Appropriated  Funds.  Prepared  lor 


the  Subcomm.  on  Separation  of  Powers  of  the  Senate  Judiciary 
Comm.,  93d  Cong.,  2d  Sess.  iii  (Comra.  Print  19'>4)  . 
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The  Impoundment  Control  Act  of  19  74  was  designed  to 
ensure  Executive  responsibility  toward  laws  relating  to 
Government  expenditures.   Basic  to  the  design  of  the  Act  was 
the  requirement  for  a  practical  means  to  hold  the  Executive 
accountable.   This  requirement  was  met  by  vesting  authority  to 
bring  suit  to  require  release  of  budget  authority  in  the 
Comptroller  General  of  the  United  States,  an  independent 
officer.   Thus  matters  that  previously  were  cognizable  and 
subject  to  determination  by  the  Judicial  Branch  only  at 
enormous  expense  in  both  time  and  money  to  the  citizenry 
affected  could  now  be  expeditiously  and  efficiently  brought 
before  the  Judiciary  for  resolution  by  the  Comptroller  General. 

In  short,  the  issue  of  illegal  Executive  impoundments 
addressed  by  the  Impoundment  Control  Act  of  19  74  is  not  a 
matter  of  isolated,  intermittent  instances  of  controversy 
between  the  Executive  and  Legislative  Branches,  susceptible  to 
case-by-case  resolution  through  political  processes.   It  is  a 
matter  with  a  history,  one  that  Congress  has  addressed  before 
and  has  had  to  address  again  in  1974.   In  this  context  it  is 
clear  that  the  underlying  issue  on  this  motion  is  whether  the 
Executive  whose  function  it  is  to  carry  out  the  laws  is  itself 
above  the  law. 

B.   Due  Respect  For  The  Political  Branches  Of  Government 
Requires  The  Court  To  Hear  This  Case. 

The  Impoundment  Control  Act  of  1974  was  carefully 
worked  out  by  the  political  process.   It  was  enacted  by 
Congress  and  signed  by  President  Nixon.   It  establishes 
procedures  for  resolving  a  long-standing  dispute  betv;een  the 
Executive  and  Legislative  Branches,  going  to  the  heart  of  th,e 
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Government's  ability  to  establish,  fund  and  implement  important 
federal  programs.   The  Act  is  designed  to  end  a  major  consti- 
tutional confrontation  that  smoldered  for  more  than  30  years 
and  finally  erupted  during  the  Nixon  administration. 

The  Act  carefully  accommodates  the  positions  of  both 
the  President  and  the  Congress  with  regard  to  impoundment 
actions.   It  sets  forth  a  procedure  for  notification  to  the 
Congress  of  proposed  impoundments  and  subsequent  procedures 
providing  for  full  and  mature  consideration  of  the  proposed 
impoundments  by  both  Branches.   Only  in  the  rare  case  when  a 
dispute  over  the  legality  of  an  impoundment  continues  even 
after  such  consideration  has  been  completed  does  the  Act 
provide  for  resolution  of  that  dispute  by  litigation.   And  the 
Act  assigns  the  responsibility  for  initiating  and  maintaining 
such  suits  to  the  Comptroller  General  —  the  independent 
officer,  v;ho,  as  agreed  upon  by  both  Congress  and  the 
President,  has  the  primary  responsibility  not  only  for 
administering  the  Impoundment  Control  Act,  but  for  policing 
the  entire  process  of  expending  appropriations. 

If  this  Court  were  to  sustain  defendants'  motion  to 
dismiss,  it  would  upset  the  mechanism  so  carefully  worked  out 
by  the  coordinate  Branches  of  Government.   Respect  for  those 
Branches,  and  for  the  political  process  through  which  they  so 
assiduously  labored  to  produce  the  Impoundment  Control  Act, 
militates  strongly  against  dismissing  this  action.   Moreover, 
as  we  shall  now  show,  defendants'  arguments  in  support  of  their 
motion  are  clearly  insupportable. 
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II.   SECTION  1016  IS  PRESUMPTIVELY  CONSTITUTIONAL 
AND  DEFENDANTS'  MOTION  MUST  BE  DENIED  UNLESS 
THEY  OVERCOME  THAT  PRESUMPTION  BEYOND  ANY 
RATIONAL  DOUBT. 

Section  1016  of  the  Act  expressly  authorizes  the 
Con\ptroller  General  to  bring  this  suit.   Pursuant  to  its 
constitutional  power  to  define  the  jurisdiction  of  the  lower 
federal  courts.  Congress  in  Section  1016  expressly  authorized 
this  District  Court  to  entertain  and  decide  this  case. 
Defendants  contend  that  Section  1016  is  unconstitutional.   To 
succeed  in  their  direct  attack  on  an  Act  of  Congress, 
defendants  must  meet  an  extremely  heavy  burden. 

Out  of  respect  for  the  wisdom  and  integrity  of  its 
coordinate  Branch  of  Government,  the  Federal  Judiciary  has 
always  accorded  a  strong  presumption  of  constitutionality  to 
every  statute  passed  by  Congress.   Thus,  in  the  Sinking- Fund 
Cases,  99  U.S.  700  (1878),  the  Supreme  Court  was  called  upon 
to  judge  the  constitutionality  of  an  Act  of  Congress,  and 
declared: 

"It  is  our  duty,  when  required  in 
the  regular  course  of  judicial  proceed- 
ings to  declare  an  act  of  Congress  void 
if  not  within  the  legislative  power  of 
the  United  States;  but  this  declaration 
should  never  be  made  except  in  a  clear 
case.   Every  possible  presumption  is  in 
favor  of  the  validity  of.  a  statute,  and 
this  continues  until  the  contrary  is 
shown  beyond  a  rational  doubt.   One 
branch  of  the  government  cannot  encroach 
on  the  domain  of  another  without  danger.      ' 
The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance 
of  this  salutory  rule."   99  U.S.  at  187 
(emphasis  added) , 
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In  Nicol  V.  Ames,  173  U.S.  509  (1899),  the  Supreme  Court 
reiterated  this  presumption  in  passing  upon  the 
constitutionality  of  a  revenue  act  passed  by  Congress: 

"It  is  always  an  exceedingly  grave 
and  delicate  duty  to  decide  upon  the  « 

constitutionality  of  an  act  of  the 
Congress  of  the  United  States.   The 
presumption,  as  has  frequently  been  said, 
is  xn  favor  of  the  validity  of  the  act, 
and  it  is  only  when  the  question  is  free 
from  any  reasonable  doubt  that  the  court 
should  hold  an  act  of  the  lawmaking  power 
of  the  nation  to  be  in  violation  of  that 
fundamental  instrument  upon  which  all  the 
powers  of  the  Government  rest."   Id,  at 
514-15  (emphasis  added) . 

See  also  United  States  v.  National  Dairy  Products  Corp.,  372 


U.S.  29,  32  (1963);  Flewninq  v»  N%stOf,  3S3  U,S»  603,  617 
(I960);  Buttfield  v.  Stranahan.  112  «»S,  470,  492  (i904) : 
United  States  v.  Gettygfeur^  El^gtr:ie  R^41vav  Convpanv.  160  U.S. 
668,  680  (1896).  As  v%  sh©w  fe«lQw«  defendants  have  failed  by 
a  wide  margin  t©  overe©«ke  thi*  p¥e«\tf»p>tion, 

111.   SECTION  1016  OF  THE  1NK>UNDMENT  CONTROL  ACT 
DOES  NOT  VIOLATE  THE  CONSTITUTIONAL  DOCTRINE 
OP  SEPARATION  OF  POWERS 

A.   The  Comptroller  General  Is  Not  Abridging  The 
President's  Duty  To  "Execute  The  Laws"  By 
bringing  A  Suit  Authorized  By  Statute  To  Force 
Federal  Officials  To  Execute  The  LawT 

It  must  be  noted  at  the  outset  that  the  power  to  sue 
to  obtain  compliance  with  the  law  is  not,  as  defendants  allege 
(Def .  Mem.  8-10) ,  an  "executive"  function  which  only  the 
President  can  possess.   Their  argument  depends  on  the 
assumption  that  the  bringing  of  any  lawsuit  amounts  to 
"executing  the  laws,"  and  that  such  an  action  may  be  taken  only 
by  the  Executive  Branch. 
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Defendants'  assertion  is  erroneous.   Suing  to  require 
another  officer  to  execute  a  law  is  not  the  same  thing  as 
xecuting  a  law  directly.   If  it  were,  every  plaintiff  in  a 
andamus  action  under  28  U.S.C.  §  1361  would  be  usurping  an 
executive  function  whenever  he  filed  suit.   Congress  has  not 
created  an  independent  officer  to  carry  out  authorized  programs 
or  to  spend  appropriated  funds;  that  function  remains  within 
the  Executive  Branch.   Congress  has  simply  provided  ~  by 
authorizing  one  officer  to  sue  another  before  the  Judicial 
Branch  —  for  making  certain  that  executive  officials  meet 
their  constitutional  obligations  to  faithfully  execute  the 
laws.   Indeed,  if  the  defendants  had  performed  their 
constitutional  duty  -  which  they  claim  the  Comptroller  General 
is  trying  to  usurp  —  this  suit  would  have  been  unnecessary. 

The  cases  cited  in  defendants'  memorandum  are 
inapposite.   (Def.  Mem.  8-10.)   With  one  exception,  "   they  are 
criminal  proceedings  or  cases  in  which  an  attempt  was  made  to 
sue  on  behalf  of  the  United  States.   The  Comptroller  General 
is  not  attempting  to  impose  sanctions  on  private  individuals, 
nor  does  he  purport  to  represent  the  United  States.   He  brings 
this  suit  on  his  own  behalf  to  vindicate  his  interests  and  the 
public  interest  in  the  enforcement  of  the  Impoundment  Control 
Act. 

However,  even  if  bringing  this  suit  were  characterized 
as  an  "executive"  function,  it  is  constitutionally  permissible. 


10/   The  one  exception  is  Springer  v.  Philippine  Islc-|ncls, 
uTs.  189  (1928).   AS  we  show  below,  Springer  is  clearly 
distinguishable. 


277. 
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since  as  demonstrated  in  Part  B  below,  the  Comptroller  General 
has  brought  this  action  not  as  an  agent  or  arm  of  Congress,  but 
as  an  independent  officer  of  the  United  States.   Furthermore, 
as  demonstrated  in  Part  C  below,  whatever  label  one  chooses  to 
characterize  the  office  and  functions  of  the  Comptroller 
General,  the  statutory  grant  of  power  to  sue  under  Section  1016 
is  plainly  consistent  with  the  principle  of  separation  of 
powers. 

B.   Section  1016  Does  Not  Violate  The  Separation  Of 
Powers  Doctrine  Because  The  Comptroller  General 
Exercises  His  Duties  Under  that  Section  Pursuant 
To  His  Statutory  Authority  As  An  Independent  Officer 
Of  The  United  States.  Not  As  An  Arm  Or  Agent  Of  The 
Congress 

Defendants  ask  this  Court  to  adopt  the  view  that  the 

Comptroller  General  is  solely  a  "legislative  officer".   They 

would  have  the  Court  reduce  the  Comptroller  General's  role 

under  the  Impoundment  Control  Act  to  that  of  an  agent  of  the 

Congress,  in  the  mistaken  belief  that  as  such  an  agent  his 

filing  this  suit  would  be  unconstitutional.   In  so  doing, 

defendants  engage  largely  in  an  exercise  in  classification. 

The  outcome  of  defendants'  motion  should  not  turn  on  an 

unrefined  use  of  labels.   As  Justice  Cardozo  once  observed: 

"A  fertile  source  of  perversion  in 
constitutional  theory  is  the  tyranny  of 
labels."   Snyder  v.  Massachusetts ,  291 
U.S.  97,  114  (1934). 

This  Court  has  provided  a  more  sophisticated  perception 
of  the  role  of  the  Comptroller  General.   In  United  States  ex 
rcl.  Brookfield  Const.  Co.,  Inc.  v.  Stewart.  234  F.  Supp.  94 


(D.D.C.),  aff 'd,  119  U.S.  App.  D.C.  254,  339  F.2d  753  (1964), 
Judge  Holtzoff  expressly  recognized  that  while  certain  of  the 
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Comptroller  General's  functions  may  be  described  as 

"legislative,"  he  also  has  separate  and  distinctly  "executive" 

functions.   More  of  Judge  Holtzoffs  opinion  than  the  portion 

defendants  chose  to  quote  (Def.  Mem.  7)  must  be  examined  to 

understand  fully  the  Comptroller  General's  varied 

responsibilities : 

"In  this  connection  it  seems 
desirable  to  give  some  consideration  to 
the  role  of  the  Comptroller  General  in 
a  situation  of  the  type  presented  here. 
The  Comptroller  General  is  the  head  of 
the  General  Accounting  Office,  31  U.S.C. 
541.   Unlike  heads  of  most  departments 
and' establishments  of  the  Goverr.nent,  he 
occupies  a  dual  position  and  performs  a 
.  two-fold  functiorT   First,  he  makes 
investigations  of  matters  relating  to  the 
receipt,  disbursement  and  application  of 
public  funds,  and  reports  the  results  of 
his  scrutiny  to  the  Congress  with 
appropriate  recommendations.   In  addition 
he  pursues  investigations  that  may  be 
ordered  by  either  House  of  Congress,  or 
by  any  Committee  of  either  House,  in 
matters  relating  to  revenue, 
appropriations  or  expenditures,  31  U.S.C. 
§53.   In  performing  these  functions  the 
status  of  t-he  Conptroller  General  is  that         , 
of  an  officer  of  the  legislaiiive  branch 
of  the  Government!   The  Congress  has 
comprehensive  authority  to  undertake 
investigations  in  aid  of  legislation,  or 
in  connection  with  the  appropriation  of 
funds.   Investigations  are  an  aid  to 
legislation  and  to  the  making  of 
appropriations  and  are  therefore 
auxiliary  to  the  basic  functions  of  the 
Congress.   The  Congress  may  conduct 
investigations  either  through  Committees 
or  through  an  official  such  as  the 
Comptroller  General. 

"The  Comptroller  General  has  also 
a  secoKd~i"tatus  as  the  chief  accounting 
officer  of  the  Government.   His  second 
principal  function  is  that  of  approval 
or  disapproval  of  payments  made  by 
Government  departments  and  other 
agencies,  as  well  as  of  settling  and 
adjusting  accounts  in  which  the 
Government  is  concerned,  31  U.S.C.  §71. 
This  is  an  executive  function  and  in 
performing  it  the  Comptroller  General 
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acts  as  a  member  of  the  Executive  branch 
of  the  Government.   The  dual  status  of 
the  General  Accountmci  Office  is  not 
anomalous,  for  many  regulatory  comiruTs- 
sions  fulfill  in  part  a  legislative 
function  and  in  part  carry  out  executive 
duties,  Humphrey's  Executor  v.  United 
States,  295  U.S.  602,  55  S.  Ct.  869,  79 
L.Ed.  1611.   Cf.  Myers  v.  United  States, 
272  U.S.  52,  47  S.  Ct.  21,  71  L.Ed.  160. 
Thus  we  have  developed  in  comparatively 
recent  years  a  fourth  type  of  Government 
agency, --one  that  combines  two  kinds  of 
basic  powers."   (234  F.  Supp.  at  99- 
100) (emphasis  added) . 

The  examination  that  follows  of  the  functions  the 
Comptroller  General  performs  will  confirm  Judge  Holtzoff's 
perceptions  and  will  show  that  the  Comptroller  General  is  an 
independent  officer  of  the  United  States.   He  performs  duties 
that  clearly  are  an  adjunct  of  the  legislative  process,  such 
as  the  conduct  of  investigations  and  the  submission  of  reports. 
However,  the  examination  also  will  demonstrate  the  fact  that 
while  the  Comptroller  General  may  be  described  in  some  contexts 
as  acting  as  an  "agent  of  Congress,"  and  for  budget  preparation 
and  appropriations  purposes  the  Office  he  heads  is  regarded  as 
affiliated  with  the  legislature,  those  characterizations  are 
not  at  all  dispositive  of  the  constitutional  issue  raised  by 
defendants.   We  will  show  he  is  in  no  sense  an  agent  when 
performing  his  duties  under  Section  1016  of  the  Impoundment 
Control  Act,  for  there,  as  in  other  instances,  the  Comptroller 
General  acts  as  an  independent  officer  who  performs'  non- 
legislative  functions. 
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1.   statutory  Provisions  ConcGrning  tho  Comptroller  General 
Dcmonstrato  thnt  lie  is  an  Independent  Officer  v;ith  a 
Variety  of  Statutory  Duties  and  Functions. 

a.   The  Comptroller  General  performs  functions 
long  recognized  as  non-legislative. 

Since  its  creation  by  the  Budget  and  Accounting  Act  of 

1921,  the  General  Accounting  Office  ("GAO"),  under  the 

direction  of  the  Comptroller  General,  has  performed  the 

functions  of  settling  public  accounts  and  of  approving  or 

disapproving  payments  made  by  the  Government: 

"All  claims  and  demands  whatever  by  the 
Government  of  the  United  States  or  against  it, 
and  all  accounts  v;hatever  in  which  the  Government 
of  the  United  States  is  concerned,  either  as  a 
debtor  or  creditor,  shall  be  settled  and  adjusted 
in  the  General  Accounting  Office."   (31  U.S.C. 
S  71)  . 

"Balances  certified  by  the  General  Accounting 
Office,  upon  the  settlement  of  public  accounts, 
shall  be  final  and  conclusive  upon  the  Executive 
Branch  of  the  Government  ..."  (31  U.S.C.  § 
74). 

The  GAO  functions  flowing  from  these  provisions  relate 

to  the  supervision  over  the  expenditure  of  appropriated  funds 

and  the  deposit  of  revenues  collected  by  the  receivers  of 

public  money.   These  functions  include:   the  countersignature 

11/' 
of  Treasury  warrants;     the  adjustment  of  public  officers' 

accounts;  the  issuance  of  advance  decisions  with  respect  to 

proposed  expenditures;  the  settlement  of  claims  and  apcounts; 

t 

the  promulgation  of  regulations  prescribing  accounting  forms 


11/   See  31  U.S.C.  §  76,  requiring  GAO  countersignature  of 
warrants  signed  by  the  Secretary  of  the  Treasury. 

12/  The  purpose  of  the  account  settlement  function  is  to  make 
certain  that  the  provisions  of  appropriations  acts  or  of 
general  laws  governing  the  expenditure  or  deposit  of  public 
funds  are  properly  accounted  for. 


> ' 
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and  procedure;  and  the  "superintend [ing]  [of]  the  recovery  of 
all  debts  finally  certified  by  [GAO]  to  be  due  to  the  United 
States."  31  U.S.C.  S  93.   That  these  functions  are  non- 
legislative  in  nature  clearly  appears  from  a  survey  of  their 
historical  origin. 

Prior  to  19  21,  these  functions  were  performed  in  the 

Treasury  Department  by  "purely  executive"  officers,  the 

Comptroller  of  the  Treasury  and  the  Auditors.   The  Act  of 

September  2,  1789,  1  Stat.  65,  created  the  Treasury  Department, 

and  provided  for  six  officers,  the  Secretary  and  his  Assistant, 

the  Comptroller,  the  Auditor,  the  Treasurer  and  the  Register. 

Sections  2  and  3  of  the  Act  detailed  the  duties  of  the 

Secretary  and  the  Comptroller: 

"Sec.  2  And  be  it  further  enacted.  That  it 
shall  be  the  duty  of  the  Secretary  of  the 
Treasury  to  digest  and  prepare  plans  for  the 
improvement  and  management  of  the  revenue,  cuid 
for  the  support  of  public  credit;  to  prepare  and 
report  estimates  of  the  public  revenue,  and  the 
public  expenditures;  to  superintend  the 
collection  of  the  revenue;  to  decide  on  the  forms 
of  keeping  and  stating  accounts  and  making 
returns,  and  to  grant  under  the  limitations 
herein  established,  or  to  be  hereafter  provided, 
all  warrants  for  monies  to  be  issued  from  the 
Treasury,  in  pursuance  of  appropriations  by  law; 
to  execute  such  services  relative  to  the  sale  of 
the  lands  belonging  to  the  United  States,  as  may 
be  b_y  law  required  of  him;  to  make  report,  and 
give  information  to  either  branch  of  the  legis- 
lature, in  person  or  in  writing  (as  he  may  be 
required) ,  respecting  all  matters  referred  to  him 
by  the  Senate  or  House  of  Representatives,  or 
which  shall  appertain  to  his  office;  and 
generally  to  perform  all  such  services  relative 
to  the  finances,  as  he  shall  be  directed  to 
perform. 

"Sec.  3  And  be  it  further  enacted.  That  it 
shall  be  the  duty  of  the  Comptroller  to 
superintend  the  adjustment  and  preservation  of 
the  public  accounts;  to  examine;  all  accounts 
settled  by  the  Auditor,  and  certify  the  balances 
arising  tliereon  to  the  Register;  to  countersign 
all  warrants  drawn  by  the  Secretary  of  the 
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Treasury,  v;hich  shall  be  warranted  by  law;  to 
report  to  the  Secretary  the  official  forms  of  all 
papers  to  be  issued  in  the  different  offices  for 
collecting  the  public  revenue,  and  the  manner  and 
form  of  keeping  and  stating  the  accounts  of  the 
several  persons  employed  therein.   He  shall 
moreover  provide  for  the  regular  and  punctual 
payment  of  all  monies  which  may  be  collected,  and 
shall  direct  prosecutions  for  all  delinquencies 
of  officers  of  the  revenue,  and  for  debts  that 
are,  or  shall  be  due  to  the  United  States." 

The  Auditor's  duties  were  (section  5): 

"  .  .  .  to  receive  all  public  accounts,  and  after 
examination  to  certify  the  balance,  and  transmit 
the  accounts  with  the  vouchers  and  certificate 
to  the  Comptroller  for  his  decision  thereon: 
Provided ,  That  if  any  person  whose  account  shall 
be  so  audited,  be  dissatisfied  therev;ith,  he  may 
within  six  months  appeal  to  the  Comptroller 
against  such  settlement."  • 


The  "enforcement  function"  of  the  Comptroller  of  the 
Treasury  to  "direct  prosecutions  for  all  delinquencies  of 
officers  of  the  revenue,  and  for  debts  that  are,  or  shall  be 
due  to  the  United  States"  was  enhanced  by  the  Act  of  March  3, 
1795,  1  Stat.  441,  which  authorized  him  to  commence  suits  for 
recovery  of  debts  from  accountable  officers.   The  Act  of  March 
3,  1797,  1  Stat.  512,  went  beyond  this:  it  not  only  authorized 
but  required  the  Comptroller  of  the  Treasury  to  bring  suit  on 
such  debts. 

A  major  reorganization  of  the  Treasury  Department 
occurred  as  a  result  of  the  Act  of  March  3,  1817,  3  Stat.  366. 
That  statute  added  a  second  Comptroller  of  the  Treasury  and 
four  more  Auditors,  centralizing  in  the  Treasury  Department 
certain  account  settlement  and  warrant  countersignature 
functions  that  were  previously  performed  by  the  Accountants  in 
the  War  and  Navy  Departments.   31  U.S.C.  §  71,  quoted  above, 
is  a  direct  descendant  of  section  2  of  the  1817  Act,  which 
provided: 
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"...  all  claims  and  demands  whatever,  by  the 
United  States  or  against  them,  and  all  accounts 
whatever  in  wliich  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors, 
shall  be  settled  and  adjusted  in  the  Treasury 
Department. " 

Sections  8  and  10  of  the  1817  Act  prescribed  the  duties  of  the 

First  Comptroller  of  the  Treasury.   Section  8  stated: 

"...  it  shall  be  the  duty  of  the  first 
comptroller  to  examine  all  accounts  settled  by 
the  first  and  fifth  auditors,  and  certify  the 
balances  arising  thereon  to  the  register;  to 
countersign  all  warrants  drawn  by  the  Secretary 
the  Treasury,  which  shall  be  warranted  by  law; 
to  report  to  the  secretary  the  official  forms  to 
be  issued  in  the  different  offices  for  collecting 
the  public  revenue,  and  the  manner  and  form  of 
keeping  and  stating  the  accounts  of  the  several 
persons  employed  therein;  he  shall  also 
superintend  the  preservation  of  the  public 
accounts,  subject  to  his  revision,  and  provide 
for  the  regular  payment  of  all  moneys  which  may 
be  collected.  "IV 

Additionally,  the  1817  Act  carried  forward  the  "enforcement" 
function  with  respect  to  collection  of  debts.   Section  10  of 
the  1817  Act,  the  predecessor  of  current  31  U.S.C.  S.93,  stated 
in  pertinent  part: 

"...  it  shall  be  the  duty  of  the  first 
comptroller  to  superintend  the  recovery  of  all 
debts  to  the  United  States,  to  direct  suits  and 
legal  proceedings,  and  to  take  all  such  measures 
as  may  be  authorized  by  the  laws,  to  enforce 
prompt  payment  of  all  debts  to  the  United 
States." 

The  duties  of  the  Auditors,  set  out  in  sections  4,  5  and  6  of 
the  1817  Act,  v/ere:   (1)  to  receive  all  accounts,  examine  them, 
certify  the  balance  and  transmit  the  accounts,  with  vouchers 


12/   Section  9  set  out  the  duties  of  the  Second  Comptroller; 
these  included  examination  of  accounts  settled  by  the  second, 
third  and  fourth  auditors,  and  countersignature  of  Treasury 
warrants  signed  by  the  Secretaries  of  War  and  the  Navy. 
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and  certificates,  to  the  Comptroller  for  decisions;  and  (2)  to 
preserve  accounts  that  have  been  adjusted,  together  with 
vouchers  and  certificates.   The  latter  function,  now  embodied 
in  31  U.S.C.  §  74,  is  performed  by  the  GAO.   The  former  is  a 
predecessor  to  the  functions  described  in  31  U.S.C.  S  72 
relating  to  GAO's  account  settlement  duties. 

The  basic  pattern  of  fiscal  administration  established 

by  the  1817  Act  remained  throughout  most  of  the  remainder  of 

the  nineteenth  century.   The  Act  of  March  30,  1868,  15  Stat. 

54,  amended  the  1817  Act  to  provide  that  the  balances  certified 

by  the  Comptrollers  of  the  Treasury  were  "final  and  conclusive" 

14/ 
upon  the  heads  of  the  departments.  ""   It  was  not  until  the 

Dockery  Act  of  1894,  28  Stat.  162,  that  the  basic  pattern  was 

altered.   The  Dockery  Act  abolished  the  office  of  the  Second 

Comptroller,  reinvesting  his  duties  in  the  First  Comptroller, 

much  like  the  administrative  scheme  of  the  1789  Act.   The 

Auditors  continued  to  examine  and  certify  balances,  and  to 

settle  accounts,  and  to  superintend,  under  the  direction  of  the 

Comptroller,  the  recovery  of  debts  due  the  United  States. 

Balances  certified  by  the  Auditors  were  made  "final  and 

conclusive"  on  the  "executive  branch,"  but  provision  was  made 

for  "appeal"  to  the  Comptroller,  who  could  order  a  revision; 

the  Comptroller's  decision  upon  the  revision  was,  however,  made 

"final  and  conclusive"  on  the  "executive  branch."   fDockery  Act 

§  8,  28  Stat.  207.)   The  Auditors  were  also  required  to 

preserve  all  adjusted  accounts,  together  with  their  vouchers 

and  certificates/  these  provisions  are  the  clear  antecedents 


14/  This  provision,  in  modified  terms,  has  found  its  way  into 
the  present  law,  31  U.S.C.  S  74,  with  respect  to  the  GAO., 
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of  31  U.S.C.  §S  72  and  74.   The  Dockery  Act  (§  0,  28  Stat.  208) 
provided  for  the  Comptroller  of  the  Treasury  to  render  advance 
decisions  on  questions  of  payment  upon  request  of  disbursing 
officers  and  department  heads,  also  an  antecedent  to  31  U.S.C. 
S  74.   It  required  the  Comptroller  to  countersign  all  Treasury 
warrants  (§  11,  28  Stat.  209) ,  a  function  now  performed  by  the 
GAO,  31  U.S.C.  S  76.   And  it  required  the  Comptroller  of  the 
Treasury  to  "prescribe  the  forms  of  keeping  and  rendering  all 
public  accounts"  (except  the  Post  Office)  (S  5,  28  Stat.  206), 
a  function  now  performed  by  the  Comptroller  General,  31  U.S.C. 
§49. 

These  clearly  non- legislative  functions  —  developed 
over  some  130  years  and  lodged  in  the  Treasury  Department 
within  the  Executive  Branch  —  were  in  large  measure  vested  in 
the  Comptroller  General  and  the  General  Accounting  Office  by 
the  Budget  and  Accounting  Act  of  1921,  42  Stat.  20.   That  Act 
{§§  301  and  310)  abolished  the  offices  of  the  Comptroller  of 
the  Treasury  and  the  six  auditors;  "[a] 11  powers  and  duties  . 
.  .  conferred  or  imposed  by  law"  upon  these  officers  were 
vested  in  the  General  Accounting  Office  by  Section  304  of  the 
1921  Act.   31  U.S.C.  §  44. 

The  point  is  clear:   If  defendants  insist  on  labeling 

every  federal  officer  and  every  federal  function  as'  either 

"legislative"  or  "executive,"  then  they  must  agree  that  in  1921 

the  Comptroller  General  became  an  officer  performing 

15/ 
historically  "executive"  functions.      Among  these,  moreover. 


15/  See  also  The  Budget  and  Accounting  Prpcedures  Act  of 
1950,  Section  112  of  which  (31  U.S.C.  §  66)  requires  the 
Comptroller  General,  after  consultation  with  the  Secretary  of 
the  Treasury  and  the  Director  of  the  Bureau  of  the  Budget  (now 
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was  the  function  of  suing  to  recover  debts  of  accountable 
public  officials,  a  function  first  vested  in  the  Comptroller 
of  the  Treasury  by  the  Act  of  March  3,  1797,  1  Stat.  512.   That 
function  —  repeated  in  Section  3624  of  the  Revised  Statutes 
and  codified  in  the  1926  edition  of  the  United  States  Code 

i 

(Title  31,  S  505)  —  passed  to  GAO  with  the  enactment  of  the 
Budget  and  Accounting  Act  of  1921.   It  was  not  until  1933  that 
this  function  was  trapsferred  to  the  Department  of  Justice  by 
Executive  Order  No.  6|l66,  S  5,  pursuant  to  various  Reorganiza- 
tion Acts.   Note,  5  U.S.C.  former  S  901;  Note,  31  U.S.C.  former 
S  505.   In  short,  even  if  bringing  this  lawsuit  is  an  "executive" 
function,  it  is  neverttheless  perfectly  consistent  with 
functions  a  Comptroller  General  has  possessed  for  almost  200 
years. 

b.   The  Comptroller  General  also  performs 
distinctly  legislative  functions. 

In  addition  to  transferring  "executive"  duties  to  the 

Comptroller  General,  the  Budget  and  Accounting  Act  of  1921 

imposed  responsibilities  upon  him  that  are  distinctly 

"legislative"  in  character  —  specifically,  duties  relating  to 

the  power  of  investigation  in  aid  of  the  legislative 

16/ 
process.      Section  312(a)  of  the  1921  Act,  31  U.S.C.  S  53(a), 


provides: 


"The  Comptroller  General  shall  investigate,  at 
the  seat  of  government  or  elsewhere,  all  matters 
relating  to  the  receipt,  disbursement,  and 
application  of  public  funds,  and  shall  make  to 
the  President  when  requested  by  him,  and  to 


(Footnote  continued) 

the  Office  of  Management  and  Budget)  to  prescribe  principles 

and  standards  for  accounting  in  the  executive  agencies. 

16/   See,  e.g. ,  Watkins  v.  United  States,  354  U.S.  178,  187 
(1957r~ 
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Congress  at  the  beginning  of  each  regular 
session,  a  report  in  writing  of  the  work  of  the 
General  Accounting  Office,  containing 
recommendations  concerning  the  legislation  he  may 
deem  necessary  to  facilitate  the  prompt  and 
accurate  rendition  and  settlement  of  accounts  and 
concerning  such  other  matters  relating  to  the 
receipt,  disbursement,  and  application  of  public 
funds  as  he  may  think  advisable.   In  such  regular 
report,  or  in  special  reports  at  any  time  when 
Congress  is  in  session,  he  shall  make 
recommendations  looking  to  greater  economy  or 
efficiency  in  public  expenditures." 

Section  53  also  requires  the  Comptroller  General  to:  (1)  make 
investigations  and  render  reports  as  required  by  Congress,  with 
respect  to  revenue,  appropriations  and  expenditure  matters;  (2) 
report  to  Congress  expenditures  and  contracts  made  by  the 
Government  in  violation  of  law;  and  (3)  report  to  Congress  on 
the  adequacy  and  effectiveness  of  (a)  administrative 
examination  of  accounts  and  claims,  and  (b)  departmental 
inspection  of  the  offices  and  accounts  of  fiscal  officers. 

Subsequent  statutes  authorize  the  Comptroller  General 
to  perform  other  legislative  functions.   Section  206  of  the 
Legislative  Reorganization  Act  of  1946,  60  Stat.  837,  31  U.S.C, 
§  60,  authorizes  and  directs  the  Comptroller  General  to  make 
expenditure  analyses  of  each  executive  branch  agency  to  "enable 
Congress  to  determine  whether  public  funds  have  been 
economically  and  efficiently  administered  and  expended,"  and 
to  make  reports  on  such  analyses  to  certain  congressional 
committees. 

The  Budget  and  Accounting  Procedures  Act  of  19  50,  64 
Stat.  832,  assigned  further  legislative  duties  to  the 
Comptroller  General.   Section  111(a)  of  that  Act  (31  U.S.C. 
§  65)  declares  that  it  is  the  policy  of  Congress  that 
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"The  accounting  of  the  Government  provide  full 
disclosure  of  the  results  of  financial 
operations,  adequate  financial  information  needed 
in  the  management  of  operations  and  the 
formulation  and  execution  of  the  Budget,  and 
effective  control  over  income,  expenditures, 
funds,  property,  and  other  assets." 

The  1950  Act  declares  the  further  congressional  policy  that: 

"The  auditing  for  the  Government,  conducted  by 
the  Comptroller  General  of  the  United  States  as 
an  agent  of  the  Congress  be  directed  at 
determining  the  extent  to  which  accounting  and 
related  financial  reporting  fulfill  the  purposes 
specified,  financial  transactions  have  been 
consummated  in  accordance  with  lav;s,  regulations 
and  other  legal  requirements,  and  adequate 
internal  financial  control  over  operations  is 
exercised,  and  afford  an  effective  basis  for  the 
settlement  of  accounts  of  accountable  officers." 
31  U.S.C.  §  65(d)  .17/ 

Other  "legislative"  duties  are  imposed  upon  the 
Comptroller  General  by  the  Legislative  Reorganization  Act  of 
1970,  Pub.  L.  91-510,  84  Stat.  1140.   Section  204(a)  of  that 
Act  provides: 

"The  Comptroller  General  shall  review  and  analyze 
the  results  of  Government  programs  and  activities 
carried  on  under  existing  law,  including  the 
making  of  cost  benefit  studies,  when  ordered  by 
either  House  of  Congress,  or  upon  his  own 
initiative,  or  when  requested  by  any  committee 
of  the  House  of  Representatives  or  the  Senate, 
or  any  joint  committee  of  the  two  Houses ,  having 
jurisdiction  over  such  programs  and  activities." 
31  U.S.C.  §  1154 (a) . 


17/   The  use  of  the  term  "agent,"  even  to  describe  the 
Comptroller  General's  purely  "legislative"  functions,  is 
somewhat  less  than  precise  as  a  legal  definition.   The 
Comptroller  is  responsible  to  the  Congress  and  performs  work 
on  its  behalf  when  he  carries  out  legislative  functions. 
However,  he  may  never;  in  any  circumstances,  "bind"  the 
Congress  by  the  actions,  nor  may  any  member,  subcommittee  or 
committee  of  the  Congress  dictate  what  conclusions  he  shall 
reach  as  a  result  of  any  work  project  ho  undertakes.   He 
retains  considerable  latitude  in  deciding  what  projects  to 
undertake  in  his  legislative  capacity.  _ 
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In  short,  the  Comptroller  General  is  neither  an 
"executive"  nor  a  "legislative"  officer.   Although  the 
historical  antecedents  of  many  of  the  Ccmptroller  General's 
functions  originated  within  the  Executive  Branch  (Treasury) , 
the  Comptroller  General  also  performs  functions  that  are  much 
more  nearly  "legislative"  in  nature.   In  performing  his 
functions,  the  Comptroller  General  partakes  of  both  "executive" 
and  "legislative"  characteristics,  exactly  as  do  many  of  the 
independent  agencies. 

c.   The  Comptroller  General  is  an 

Independent  officer  of  the  United  States. 

That  the  Comptroller  General  is  an  independent  officer 

is  shown  not  only  by  the  fact  that  he  performs  both 

"legislative"  and  historically  "executive"  functions,  but  also 

by  the  fact  that  his  independence  is  specifically  provided  for 

by  statute.   The  Budget  and  Accounting  Act  of  1921,  which 

created  the  office  of  the  Comptroller  General,  expressly  made 

the  Comptroller  General  independent  of  the  executive 

departments : 

"There  is  created  an  establishment  of  the 
Government  to  be  known  as  the  General  Accounting 
Office,  which  shall  be  independent  of  the 
executive  departments  and  under  the  control  and 
direction  of  the  Comptroller  General  of  the 
United  States. "   31  U.S.C.  §  41  (emphasis  added) . 

Section  304  of  the  1921  Act  further  affirms  the  Comptroller 
General's  independence,  for  it  declares  that  his  historically 
"executive"  duties  are  to  be  "exercised  without  direction  from 
any  other  officer."   31  U.S.C.  §  44. 
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The  legislative  history  of  the  1921  Act,  as  well  as  its 
language,  emphasizes  the  Comptroller  General's  independence. 
During  the  floor  debate  on  the  bill.  Representative  Good,  the 
chairman  of  the  House  Select  Committee  on  the  Budget, 
illustrated  the  importance  of  making  the  Comptroller  General's 
office  a  truly  independent  one: 

"I  think  it  was  under  the  administration 
of  President  Cleveland  that  the  President  desired 
to  use  a  certain  appropriation  for  a  given 
purpose,  and  was  told  by  his  Comptroller  of  the 
Treasury,  who  happened  to  be  a  little  independent 
of  this  system,  that  he  could  not  do  it.   But  the 
President  insisted  and  finally  said,  'I  must  have 
that  fund,  and  if  I  can  not  change  the  opinion 
of  my  comptroller,  I  can  change  my  comptroller. ' 
With  less  independence  all  comptrollers,  no 
matter  to  which  political  party  they  owe 
allegiance,  have  been  forced  to  face  the  same 
practical  situation. 

"Now,  we  propose  to  change  that.   We 
believe  that  the  Committee  on  Appropriations  and 
the  committees  on  expenditures  and  on  revenue 
that  are  investigating  matters  under  their 
jurisdiction  should  have  at  all  times  something 
more  than  an  ex  parte  statement  with  regard  to 
expenditures.  .  .  ."   61  Cong.  Rec.  982  (1921). 

Two  days  later.  Representative  Good  added: 

"It  was  the  intention  of  the  Committee 
that  the  comptroller  general  should  be  something 
more  than  a  bookkeeper  or  accountant;  that  he 
should  be  a  real  critic,  and  at  all  time  should 
come  to  Congress,  no  matter  what  the  political 
complexion  of  Congress  or  the  Executive  might  be, 
and  point  out  inefficiency,  if  he  found  that 
money  was  being  misapplied  —  which  is  another 
term  for  inefficiency  —  that  he  would  bring  such 
facta  to  the  notice  of  the  committees  having 
jurisdiction  of  appropriations."   61  Cong.  Rec. 
1090  (1921). 

Thus,  by  granting  the  Comptroller  General  independence 
from  the  executive  departments,  the  1921  Act  made  it  possible 
for  the  Comptroller  General  to  perform  all;  of  his  functions  — 
however  labeled  —  without  fear  of  retaliatory  removal  at  the 
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whim  of  the  President.   And  in  fact  the  Comptroller  General, 
once  appointed  by  the  President  and  confirmed  by  the  Senate 
(1921  Act  §  302,  31  U.S.C.  §  42),  does  not  serve  at  the 
pleasure  of  the  President.   Rather,  he  serves  for  a  term  of  15 
years.   1921  Act  S  303,  31  U.S.C.  S  43. 

Defendants  argue  that  the  security  of  the  Comptroller 

General  from  arbitrary  removal  by  the  President  —  a  security 

essential  to  the  Comptroller  General's  ability  to  perform  his 

functions  effectively  —  necessarily  renders  him  a  creature  of 

the  legislature,  since  he  can  be  removed  from  office  only  by 

18/ 
action  of  Congress.   (Def.  Mem.  5-6.)      But  this  argument 

omits  the  obvious. 

The  fact  is  that  the  Comptroller  General  cannot  be 
removed  at  the  whim  of  Congress  either.   Congress  can  remove 
him  by  joint  resolution,  but  only  after  notice  and  hearing,  and 
only  for  one  or  more  of  five  reasons:   permanent  incapacita- 
tion, inefficiency,  neglect  of  duty,  malfeasance  of  office,  or 
conduct  which  is  felonious  or  involves  moral  turpitude.   1921 
Act  §  303,  31  U.S.C.  §  43.   Congress  can  also  remove  the 
Comptroller  General  by  impeachment  (id^.),  but  again  only 
through  certain  procedures  designed  to  ensure  fairness  (U.S. 


1^/   In  this  connection  defendants  cite  several  casps 
involving  the  President's  power  to  remove  various  officers, 
Myers  v.  United  States,  272  U.S.  52  (1926);  Humphrey's 


Executor  V.  United  States,  295  U.S.  602  (1935)  ;  Weiner  v. 


United  States,  357  U.S.  349  (1958).   None  of  those  cases 


involves  the  Comptroller  General.   Indeed,  defendants  do  not 
cite  those  cases  to  shov;  what  the  Comptroller  General  is,  but 
rather  to  attempt  to  show  what  he  is  not.   In  resolving  the 
issues  now  before  this  Court,  we  think  it  a  more  fruitful 
approach  to  J ook  to  what  the  courts  and  Congress  have  ^aid, 
rather  than  to  try  to  deduce,  from  what  thdy  did  not  say,  what 
thoy  might  have  meant  had  they  said  it. 
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Const.,  Art.  I,  §§  2,3)  and  only  for  certain  limited  reasons: 

treason,  bribery  or  "Hiah  Crimes  and  Misdemeanors."   U.S. 

19/ 
Const. ,  Art.  II,  §  4 . 

In  short,  the  provisions  governing  removal  of  the 
Comptroller  General  support,  rather  than  contradict,  his  status 
as  an  independent  officer.   He  cannot  be  removed  at  all  by  the 
President,  who  is,  after  all,  the  most  powerful  Government 
official  and  the  one  most  likely  and  best  equipped  to  retaliate 
against  a  truly  independent  Comptroller  General.   (See  the 
remarks  of  Representative  Good,  quoted  supra. )   While  Congress 
can  remove  him,  Congress  can  do  it  only  for  good  cause,  only 
after  notice  and  hearing  and  only  by  the  joint  action  of  at 
least  a  majority  of  each  House  —  a  not  inconsiderable  obstacle 
to  arbitrary  action.   The  Congress'  carefully  circumscribed 
removal  power  does  not  serve  to  make  the  Comptroller  General 
dependent,  but  serves  rather  to  ensure  that  he  v;ill  perform  his 
duties  as  an  independent  officer  responsibly. 

The  status  of  the  Comptroller  General  as  an  independent 
officer  is  in  no  way  affected  by  the  reference  in  Section  7  of 
the  Reorganization  Act  of  1949,  63  Stat.  203,  to  the 
Comptroller  General  as  "a  part  of  the  legislative  branch  of  the 
Government."   (See  Def.  Mem.  6.)   That  Act  authorized  the 
President  to  undertake  certain  reorganizations  of  various 
agencies  and  departments  of  the  Government  (subject,  however. 


19/   The  fact  that  the  Comptroller  General  is  a  "civil 
oTficer"  within  the  meaning  of  the  impeachment  provisions  of 
the  Constitution  (and  particularly  Article  II,  §  4)  is  hardly 
surprising.   In  that  respect  he  is  more  like  an  "executive" 
officer  --  or,  for  that  matter,  a  judicial  officer  --  than  a 
legislative  officer. 
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to  disapproval  by  a  majority  of  either  House  of  Congress,  id. 

§  6(a),  63  Stat.  203).   By  characjiterizing  the  Comptroller 
General  as  part  of  the  Legislative  Branch,  all  Congress  did  was 
restrict  the  ability  of  the  President  to  reduce  the  Comptroller 
General  to  a  subservient  status  through  the  device  of  a   ' 
reorganization  plan.   Congress  intended  that  the  Comptroller 
General's  independence  from  the  "executive  departments"  —  an 
independence  dating  back  to  19  21  —  would  be  preserved  even 

after  19^9.  i 

I 

Moreover,  in  codifying  Title  5  of  the  United  States 
Code,  Congress  in  19  66  i  characterized  the  GAO  as  an  ''independent 
establishment,"  which  Congress  in  turn  described  as  an 

"executive  agency."   Act  of  Sept.  6,  1966,  80  Stat.  379, 

20/ 

codified  (as  amended)  at  5  U.S.C.  §§  104,  105.  ~   If  (as 

defendants  contend)  Congress  decided  in  1949  that  the 
Comptroller  General  was  a  "legislative"  officer,  then  Congress 
evidently  changed  its  ^ind  in  19  66  and  made  him  instead  an 

"executive"  officer.  , 

I 

The  absurdity  of  this  approach  is  obvious;  Congress 
clearly  did  not  intend  to  be  so  mercurial  in  its  treatment  of 
the  substantive  status  of  an  office  whose  history  dates  back 
to  1789.   To  understand  the  nature  of  the  Comptroller  General's 
office  one  must  --  as  we  have  done  above  --  examine  the 
functions  that  he  has  performed  and  still  performs.   That 
examination  leads  to  only  one  conclusion:   fhe  Comptroller 
General  is  an  independent  officer  of  the  United  States. 


20/  __We  note  also  that  until  1943,  GAO '  s  funds  were  part  of 
the   Executive  Office  and  Independent  Establishments" 
Appropriations;  in  1943,  this  was  shifted  to  "Independent 
Establishments";  in  1946,  the  shift  was  to  "Independent  ' 
Offices  ;  and  in  1968,  to  the  Legislative  Branch    ■ 
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2,   In  Bringing  This  Action  Under  Section  1016, 

the  Comptroller  Genoral  Is  Not  Acting  As  an  Agent 
of  Congress,  But  leather  as  an  Indopendont  Officer. 

t» 

Haviiig  paved  the  road  to  the  erroneous  conclusion  that 

the. Comptroller  General  is  a  purely  legislative  officer  by  (1) 
brushing  aside  half  of  Judge  Holtzoff s  discussion  in  the 
Stewart  case,  (2)  ignoring  the  history  and  terms  of  the 


statutes  governing  the  Comptroller  General's  office  and  (3) 
invoking  the  housekeeping  provisions  of  the  Reorganization  Act 
of  1949,  defendants  next  turn  to  the  legislative  history  of 
Section  1016.   Quoting  from  the  report  of  the  House  Rules 
Committee  (H.R.  Rep.  No.  93-658),  defendants  assert  that  the 
Comptroller  General  sues  under  Section  1016  "as  the 
representative  of  the  Congress  and  with  its  approval."   (Def. 
Mem.  7.)   And  defendants  quote  remarks  of  Representative 
Boiling  for  the  proposition  that  the  Comptroller  General  sues 
under  Section  1016  "on  behalf  of  Congress  .  .  .  . "   (Def.  Mem. 
7,  n.5)  (quoting  119  Cong.  Rec.  H10578  (daily  ed.  Dec.  4,  1973)) 

These  assertions  are  simply  wrong.   Nowhere  does  the 
language  of  the  Impoundment  Control  Act  state  that  the 
Comptroller  General  sues  as  the  "representative  of  Congress" 
or  "on  behalf  of  Congress."   Both  the  House  Report  and  the 
remarks  of  Representative  Boiling  were  addressed  to  a  version 
of  H.R.  7130  stating  expressly  that  the  Comptroller  General  was 
to  sue  "as  the  representative  of  Congress  .  .  .  ."   The; version 
of  the  Senate  bill,  S.  1541,  reported  out  of  the  Senate  Rules 
Committee,  contained  a  similar  phrase.   But  that  phrase  was 
deleted  by  a  floor  amendment  offered  by  Senator  Ervin  and 
adopted  on  March  22,  1974,  the  date  on  which  the  Senate  passed 
S.  1541.   Senator  Ervin  explicitly  stated  thit  his  amendment 

I         ,  ■      ■      ■ 

I 

I  ,  '  ■ 

t 
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was  intended  to  give  the  Comptroller  General  standing  "to  sue 
in  his  own  right."   120  Cong.  Rec.  S.  4287  (daily  ed.  March  22, 
1974) .   The  bill  that  emerged  from  conference,  and  that  was 
subsequently  passed,  upheld  the  Ervin  amendment. 

Implicit  in  defendants'  argument  is  the  assertion  that 
Congress  somehow  controls  the  Comptroller  General  when  he 
brings  suit  under  Section  1016.   This,  too,  is  simply  wrong. 
The  institution  of  suit  is  wholly  within  the  Comptroller 
General's  control.   Section  1016  authorizes  the  Comptroller 
General  to  bring  a  civil  action  to  require  budget  authority  to 
be  made  available  for  obligation;  it  does  not  mandate  that 
suits  be  initiated,  nor  does  it  require  that  any  prior  approval 
be  obtained.   The  Comptroller  General's  action  is  not  dependent 
upon  case-by-case  clearance  or  upon  instruction  from  Congress. 
He  need  only  notify  Congress  of  his  intended  action  and  wait 
25  days  of  continuous  session.   There  is  no  mechanism  set  out 
in  the  Act  by  which  he  can  be  controlled  by  Congress  once  this 
notification  has  been  made.   Thus,  in  his  decision  to  bring 
suit  under  Section  1016  as  in  other  respects,  the  Comptroller 
General  acts  as  an  independent  officer. 
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C    However  The  Office  And  Functions  Of  The 

romptrollcr  General  May  Be  Labeled,  ilis  Povjer 
To~Suc  Unucr  Section  1016  Is  Clearly  Conr.istent 
Wi'th  Tlic  Principle  Ot  Separation  01  Powers 

l^      The  Comptroller  General's  Pov;er  to  Sue 

Under  Section  1016.  Even  if  Considered  the 
"Executive"  Function  Defendants  y\llege  It  to 
Bi"^  Is  Entirely  Compatible  with  the  Controller 
General's  Status  as  an  Independent  Officer 
and  with  the  Separation  of  Pov;ers  Doctrine. 

Defendants  err  not  only  in  their  insistence  on  labeling 
the  Comptroller  General's  civil  law  suit  the  exercise  of  a 
solely  "executive"  function.   They  err  also  in  suggesting  that 
the  separation  of  powers  doctrine  forbids  one  other  than  the 
Executive  from  bringing  such  a  suit.   The  separation  of  powers 
doctrine  does  not  envision  entirely  separate  branches 
exercising  entirely  independent  powers;  rather  it  envisions 
three  separate  branches  each  having  certain  "checks  and 
balances"  over  the  others.   To  define  an  "executive  function" 
in  such  a  way  as  to  make  the  Executive's  actions  unreviewable  — 
as  defendants  suggest  —  is  to  construct  a  novel  and  untenable 
concept  in  constitutional  law.   It  is  repugnant  to  the 
Constitution  —  and  to  good  sense  —  to  demand  that  "the  hand 
of  the  President"  enforce  the  civil  law  when  the  question  is 
whether  the  officers  he  directs  will  follow  the  law.   If 
bringing  this  law  suit  is  an  "executive"  function,  it  is  one 
that  is  consistent  with  various  other  "executive"  functions  the 
Comptroller  General  has  been  performing  for  over  fifty  years, 
and  is  entirely  compatible  with  the  accepted  maxim  that 
independent  officers  may  be  constitutionally  authorized  to  take 
such  actions. 
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The  ability  of  an  independent  officer  to  bring  suit  in 
the  course  of  his  duties  is  hardly  a  novelty.   Numerous 
statutes  grant  independent  officers  broad  civil  enforcement 
powers.   The  propriety  of  such  grants  of  authority  is 
unquestioned.   Thus,  for  example,  the  Federal  Trade  Commission 
has  extensive  civil  enforcement  powers,  with  the  power  in  some 
cases  to  file  suit  by  its  own  attorneys,  see  15  U.S.C.  §  53, 
and  yet  the  Supreme  Court  has  characterized  it  as  a  quasi- 
legislative  agency  and  as  a  "direct  agent  of  Congress." 
Humphrey's  Executor  v.  United  States,  supra,  at  607-608.   Other 


independent  agencies  also  are  authorized  by  statute  to  initiate 
litigation  in  furtherance  of  the  public  policies  they  enforce. 
E.g. ,  the  Federal  Power  Commission,  16  U.S.C.  §  825m(a) ;  the 


National  Labor  Relations  Board,  29  U.S.C.  §  160(e);  and  the 
Securities  and  Exchange  Commission,  15  U.S.C.  §§  77t,  78u.   By 
the  same  token,  the  Comptroller  General  can  bring  suit  as  an 
independent  officer  to  enforce  the  provisions  of  the 
Impoundment  Control  Act  of  19  74. 

2 .   Section  1016  Is  a  "Necessary  and 

Proper"  Measure  in  Furtherance  of  Congress' 

Power  over  Appropriations  and  its  Power  to 

Define  the  Jurisdiction  of  the  Lower  Federal  Courts. 

The  power  to  make  appropriations  is  an  essential  and 
central  aspect  of  the  legislative  power  under  the  Constitution. 
The  Constitution  entrusts  the  appropriations  power  to  Congress: 
"No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law  .  .  .  ."   U.S.  Const.  Art.  I,  S 
9.   The  appropriations  process  is  a  fundamental  institution  of 
our  government,  and  Congress"  power  to  protect  it  must 
therefore  be  correspondingly  broad.   Equally  fundamental  is 
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Congi'ess'  pov/er  to  enact  laws  defining  the  jurisdiction  of  the 
lower  federal  courts.   U.S.  Const.,  Art.  I,  §  8;  Art.  Ill,  §§ 
1-2. 

Passing  a  statute  authorizing  the  Comptroller  General 
to  sue  defendants  (or  other  public  officials)  under  these 
circumstances  and  authorizing  this  District  Court  to  hear  such 
a  suit  is  thus  fully  justified  by  the  Constitution's  specific 
grants  of  power  to  Congress.   The  justification  is  even  clearer 
in  light  of  the  "necessary  and  proper"  clause  of  the 
Constitution.   U.S.  Const.  Art.  I,  §  8.   That  clause,  following 
upon  the  list  of  Congress'  enumerated  powers,  gives  Congress 
the  power 

"to  make  all  Laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  tlie  foregoing 
Pov;ers,  and  all  other  Pov;ers  vested  by  this 
Constitution  in  the  Government  of  the  United 
States,  or  in  any  Department  or  Officer  thereof." 

Allowing  the  Comptroller  General  to  sue  is  incidental  to  the 
"foregoing  Pov.'er"  of  appropriations.   It  is  also  incidental  to 
the  Comptroller  General's  duties  under  the  Budget  and 
Accounting  Act  to  supervise  the  expenditure  of  funds.   Just  as 
the  Comptroller  General  traditionally  has  had  the  power  to  call 
to  account  the  unlawful  expenditure  of  public  funds,  so  Section 
1016  gives  him  the  power  to  prevent  the  unlawful  withholding 
of  public  funds.   It  therefore  seems  entirely  appropriate  for 
Congress  to  have  conferred  the  power  to  sue  upon  an  officer 
like  the  Comptroller  General. 

The  scope  of  Congress'  power  under  the  necessary  and 
proper  clause  is  broad.   McCulloch  v.  Maryland,  17  U.S.  (4 
Wheat.)  316  (1819).   Speaking  of  Congress'  power  to  pass  the 
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Federal  Corrupt  Practices  Act  of  1925,  the  Supreme  Court,  in 
Burroughs  v.  United  States,  290  U.S.  534,  545  (1934), 
emphasized  the  importance  of  allowing  Congress  to  deal  with 
serious  problems  of  national  import  with  means  it  deems 
appropriate:   As  the  Court  stated.  Congress  "undoubtedly  .  .  . 
possesses  every  .  .  .  power  essential  to  preserve  the 
departments  and  institutions  of  the  general  government  from 
impairment  or  destruction  .  .  .  ." 

3.   Even  if  the  Comptroller  General  Were 

to  De  Characterized  as  an  Agent  of  the  Congress, 
the  Provision  Authorizing  the  Comptroller  to  Sue 
Does  Not  Violate  the  Separation  of  Powers  and  Is 
Clearly  Constitutional. 

This  Court  has  ruled  that  Congressmen  themselves  may 
sue  to  enjoin  unlawful  impoundment  of  funds.   Rooney  v.  Lynn, 
Civil  Action  No.  2010-73  (D.D.C.,  July  30,  1974).   The  Court 
of  Appeals  for  this  Circuit  has  on  at  least  two  occasions  ruled 
that  individual  Congressmen  may  sue  executive  officials  when 
the  suit  is  related  to  a  legitimate  legislative  interest. 

Kennedy  v.  Sampson,  U.S.  App.  D.C.  ,  511  F.2d  4  30 

(1974);  Mitchell  v.  Laird,  159  U.S.  App.  D.C.  344,  346-47,  488 
F.2d  611,  613-14  (1973) . 

In  the  Kennedy  case.  Senator  Kennedy  sought  to  require 
the  Administrator  of  the  General  Services  Administration  and 
the  Chief  of  White  House  Records  to  publish  the  Family  Practice 
of  Medicine  Act  as  a  validly  enacted  law  after  the  President's 
exercise  of  an  allegedly  illegal  pocket  veto.   This  Court 
granted  the  relief  sought  by  Senator  Kennedy,  and  the  Court  of 
Appeals  affirmed.   It  stated  that  the  purpose  of  the  separation 
of  powers  doctrine  was  "to  define  the  prerogatives  of  each 
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governmental  branch  in  a  manner  which  prevents  overreaching  by 
any  one  of  them"  (511  F.2d  at  434)  and  upheld  the  Senator's 
right  to  sue  to  rectify  "an  intrusion"  by  one  branch  "upon 
(the)  legislative  power  [ofl  the  other  .  •  •  •"   (i^-)   ^  the 
Mitchell  case,  thirteen  members  of  the  House  of  Representatives 
were  granted  standing  to  challenge  the  Executive  Branch's 
continuation  of  the  war  in  Indochina  as  falling  beyond  the 
Executive's  constitutional  and  statutory  authority.   159  U.S. 
App.  D.C.  at  346-47,  488  F.2d  at  613-14.   Nowhere  was  it 
suggested  that  such  a  grant  of  standing  to  individual 
congressmen  conflicted  in  any  way  with  the  constitutional 
separation  of  powers. 

Furthermore,  the  Court  of  Appeals  for  this  Circuit  has 
permitted  a  congressional  committee,  acting  in  pursuit  of  a 
legitimate  legislative  purpose,  to  bring  suit  against  the 
President  himself.   In  Senate  Select  Committee  v.  Nixon,  162 
U.S.  App.  D.C.  183,  185-86,  498  F. 2d  725,  727-28  (1974),  the 
court  of  Appeals  decided  on  the  merits  a  suit  brought  on  behalf 
of  the  senate  to  force  compliance  with  a  committee  subpoena. 
The  fact  that  a  legislative  body  had  initiated  litigation 
against  the  head  of  the  Executive  Branch  was  not  deemed  to  pose 
any  separation  of  powers  problems. 


■>\f     The  court  of  Appeals  affirmed  the  dismissal  of  the  case, 

Ktolie  an?  nonjusticiable  political  questions. 

see  a]so  Nader  v.  Bork ,  366  F.  Supp.  }^'^^\ff'^'^^V'- 
WillS.-TT-phTmFiT'JeO-F.  supp.  1363,  1365-66  (D.D.C  )^ 

BU,  HU-:  i.^u  niT-of-inr.  based  on  their 
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Thus,  even  if  the  Coi.iptrollcr  General  were 
characterized  as  a  legislative  officer  acting  on  behalf  of  the 
Congress,  this  suit  would  fall  well  within  the  precedent 
established  by  the  Kennedy,  Mitchell,  and  Senate  Select 
Committee  cases.   In  that  event,  the  suit  would  clearly  be 
brought  to  further  a  legitimate  legislative  interest  — 
Congress'  interest  in  ensuring  that  its  disapproval  of 
deferrals  and  its  decision  not  to  rescind  appropriations  are 
not  nullified  by  executive  officers.   If  the  separation  of 
powers  does  not  bar  the  maintenance  of  an  action  by  an 
individual  legislator  or  a  legislative  conmittee  against 
executive  officers  where  those  actions  are  in  pursuit  of 
legitimate  legislative  interests,  then  the  same  is  obviously 
true  here. 

In  this  connection,  defendants'  reliance  on  Springer 
V.  Philippine  Islands.  277  U.S.  189  (1928),  is  entirely 
misplaced.   Springer  involved  an  interpretation  of  the 
constitution  of  the  Philippine  Islands  as  it  applied  to  an 
attempt  to  appoint  the  Speaker  of  the  Philippine  House  and  the 
President  of  the  Philippine  Senate  to  boards  which  would 
control  various  corporations.   The  Court  held  that  the 
principle  of  separation  of  powers  had  been  violated,  since 
members  of  the  legislature  had  granted  themselves  the  power  to 
run  government  corporations.   Thus,  legislators  were  actually 
administering  the  laws  they  had  passed.   This  case  is  not  even 
remotely  applicable  here.   The  Comptroller  General  is  not  a 
member  of  Congress,  and  he  is  not  trying  to  administer  any  law. 
The  analogy  might  be  closer  if  Congress  had  named  one  of  its  • 
members  to  award  contracts  or  spend  money  which  the  President 
refused  to  obligate,  but  nothing  of  the  sort  has  occurred.   The 
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Executive  Branch  still  must  obligate  and  spend  funds 
appropriated  by  Congress;  all  the  Comptroller  General  has  been 
authorized  to  do  is  to  file  suit  to  make  sure  that  the 
Executive  Branch  docs  faithfully  execute  the  laws. 

4    Al lowing  Suit  by  the  Comptroller  General 

'Furthers  the  Interests  Underlying  the  Doctrine 
of  Separation  of  Pov/crs . 

Defendants  are  apparently  attempting  to  convince  this 
Court  that  the  doctrine  of  separation  of  powers  requires  that 
each  governmental  function  be  labeled  as  "executive," 
"legislative"  or  "judicial,"  and  then  assigned  inflexibly  to 
one  Branch  and  to  no  other.   They  claim  that  since  the 
Executive  is  assigned  responsibility  to  execute  the  laws,  the 
Executive  may  violate  the  laws  without  judicial  restraint 
because  no  non-executive  officer  may  sue  to  prevent  the 
violation.   Nothing  could  more  distort  the  historical  and 
theoretical  underpinnings  of  the  separation  of  powers  doctrine. 

James  Madison,  writing  in  The  Federalist,  No.  47,  set 
forth  the  true  basis  of  this  doctrine.   Quoting  from 
Montesquieu,  Madison  stated: 

"[H]e  did  not  mean  that  these  departments  [of 
government]  ought  to  have  no  partial  agency  in, 
or  no  control  over,  the  acts  of  each  other.   His 
meaning,  as  his  own  words  import  ...  can  amount 
to  no  more  than  this,  that  where  the  whole  power 
of  one  department  is  exercised  by  the  same  hands 
which  possess  the  whole  power  of  another 
department,  the  fundamental ^principles  of  a  free 
constitution  are  subverted." 

He  further  stated  in  The  Federalist,  No.  51: 
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"In  framing  a  government  which  is  to 
be  administered  by  men  over  men,  the 
great  difficulty  lies  in  this:   you 
must  first  enable  the  government  to 
control  the  governed;  and  in  the  next 
place  oblige  it  to  control  itself. " 

The  Impoundment  Control  Act  of  1974  is  a  means  of 
"obliging"  government   to  "control  itself."   Defendants, 
however,  would  have  this  court  nullify  the  power  to  hold  the 
Executive  Branch  to  judicial  account  for  violating  its 
constitutional  obligation  faithfully  to  execute  the  laws.   As 
Madison  indicated  in  the  first  passage  quoted  above,  the 
separation  of  powers  doctrine  was  an  attempt  to  prevent  any 
dangerous  combination  of  pov;ers  in  one  Branch  by  giving  each 
Branch  the  power  to  prevent  usurpation  of  its  prerogatives  by 
another  Branch.   Hamilton  also  expressed  the  same  idea  in  The 
Federalist,  No.  51:   "[T]he  defect  [in  the  organization  of  the 
government]  must  be  supplied,  by  so  contriving  the  interior 
structure  of  the  government  as  that  its  several  constituent 
parts  may,  by  their  mutual  relations,  be  the  means  of  keeping 
each  other  in  their  proper  places."  ».. 

Former  Assistant  Attorney  General  (now  lir .    Justice) 
Rehnquist  expressed  the  defects  in  defendants'  position  well 
when  he  stated: 

"With  respect  to  the  suggestion  that  the 
President  has  a  constitutional  pov;er  to  decline 
to  spend  appropriated  funds,  we  must  conclude 
that  existence  of  such  a  broad  power  is  supported 
by  neither  reason  nor  precedent.  ...   It  is  in 
our  view  extremely  difficult  to  formulate  a 
constitutional  theory  to  justify  a  refusal  by  the 
President  to  comply  with  a  Congressional 
directive  to  spend.   It  may  be  arguqd  that  the 
spending  of  money  is  inherently  an  executive 
function,  but  the  execution  of  any  law  is,  by 
definition,  an  executive  function,  and  it  seems  , 
an  anomalous  proposition  that  because  the 
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Executive  Branch  is  bound  to  execute  the  laws  it 
is  free  to  decline  to  execute  them."   Hearings 
on  the  Executive  Impoundment  of  Funds  Before  the 
Subcommittee  on  Kcp.iration  ot  Towers  ol:  the  Sen. 
Conuii.  on  the  Judiciarj,^,  9  2d  Cong.  1st  Sess.  279 
(1971) . 

Suit  by  the  Comptroller  General  (even  if  he  were  considered  a 
legislative  officer,  which  he  is  not) ,  only  serves  to  further 
the  faithful  execution  of  the  laws  by  the  Executive. 
Alexander  Hamilton  recognized,  in  The  Federalist,  No.  7_1 ,  that 
"[i]t  is  one  thing  to  be  subordinate  to  the  laws,  and  another 
to  be  dependent  on  the  legislative  body."   Only  the  latter 
violates  the  principle  of  separation  of  powers;  the  former  is 
one  of  the  central  bulwarks  of  our  constitutional  system. 

The  Impoundment  Control  Act,  including  its  judicial 
enforcement  provision  (Section  1016),  was  enacted  to  preserve 
the  separation  of  powers  and  to  prevent  the  Executive  from 
exerting  unreviewable  authority  to  reject  the  will  of  the 
Legislature  and  refuse  to  make  appropriated  funds  available  for 
use.   By  denying  the  right  of  Congress  to  enact  a  statute 
(which  the  President  signed)  authorizing  the  Comptroller 
General  to  sue  executive  officers  in  the  courts  to  determine 
the  validity  of  their  impoundment  actions,  defendants  have 
proposed  that  the  Executive  be  given  an  absolute,  unreviewable 
power  to  negate  any  statute  passed  by  Congress  involving  the 
obligation  or  expenditure  of  public  funds.   The  Constitutional 


22/   In  The  Federalist,  No.  72,  Hamilton  described  the 
expenditure  of  public  monies  as  one  of  the  core  executive 
functions,  but  he  was  referring  to  "the  application  and 
disbursement  of  the  public  monies  in  conformity  to  the  gen|£al 
appropriations  of  the  legislature."   (Emphasis  added  )   A  suit 
fggri!:;  to  ensure  that  ^^^UbliFlj^nies"  are  --J^-^^^^^.-J- •  f' 
intended  by  the  Legislature  is  in  support  of  the  Executive  s 
JSnc?ion  correctly  conceived,  rather  than  in  derogation  of  it. 
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Convention  explicitly  rejected  a  proposal  to  give  the  President 
such  an  absolute  veto.   1  The  Records  of  the  Federal  Convention 
of  1787  (M.  Farrand  ed.  1937),  at  95.   It  also  rejected  a  more 
limited  proposal  to  give  the  President  the  power  to  suspend  any 
statute's  effectiveness  for  a  limited  term.   Id.  at  103-04. 
Elbridge  Gerry  observed  that  a  power  of  suspending  would  be  as 
objectionable  as  an  absolute  negative  on  legislation,  without 
"answering  the  salutary  purposes  of  checking  unjust  or  unwise 
[legislation]."   Id.    Clearly,  the  Executive  Branch  cannot  now 
law  claim  to  a  power  that  the  Constitutional  Convention 
declined  to  give  it.   Suits  by  the  Comptroller  General  under 
Section  1016  are  a  means  of  ensuring  that  the  design  of  the 
Framers  will  not  be  thwarted  by  the  usurpation  of  such  power 
by  the  Executive. 

IV.   THIS  CONTROVERSY  DOES  NOT  PRESENT  ANY  NONJUSTICIABLE 
POLITICAL  QUESTIONS 

In  making  the  claim  that  this  case  does  not  present  a 

justiciable  case  or  controversy  within  Article  III  of  the 

Constitution,  defendants  assert  that  resolution  of  the  issues 

in  this  case  should  be  left  to  the  "political  process"  (Def. 

Mem.  7).   But  the  political  process  has  already  operated:   The 

balanced  and  reasonable  approach  adopted  in  the  Impoundment 

Control  Act  embodies  in  the  solemn  form  of  a  statute  the 

political  accommodation  reached  by  Congress  and  the  Executive. 

See  S  I,  supra.   In  this  litigation,  this  Court  need  only 

interpret  the  Impoundment  Control  Act  and  determine  defendants' 

23/ 
duties  thereunder.      Statutory  interpretation  and  the 


( 


2V  This  case  is  not  one  involving  a  litigant  seeking 

judicial  supervision  over  the  internal  activities  of  the' 

Executive  Branch.   The  Comptroller  General  does  not  assert 

that  defendants'  have  no  discretion  as  tq,the  manner  in  which  the  S 


-  48  - 


243 


dcterminc-ition  of  executive  duties  is  "the  essence  of  judicial 
duty"  in  a  live  case  or  controversy  such  as  this.   National 
Treasury  Employees'  Union  v.  Nixon,  160  U.S.  App.  D.C.  321, 


337,  492  F.2d  587,  603  (1974).   See  Marbury  v.  Madison,  5  U.S. 
(1  Cranch)  137,  177  (1803);  National  Automatic  Laundry  and 
Cleaning  Council  v.  Shultz,  143  U.S.  App.  D.C.  274,  280,  443 


F.2d  689,  695  (1971) . 

In  numerous  impounditient  cases  brought  prior  to  the 
Impoundment  Control  Act,  the  courts  have  followed  a  similar 
analysis  in  rejecting  allegations  of  the  presence  of 
nonjusticiable  political  questions.   See,  e.g..  State  Highway 
commission  of  Missouri  v.  Volpe,  479  F.2d  1099,  1106-07  (8th 


Cir.  1973);  Sioux  Valley  Empire  Electric  Ass'n  v.  Butz,  504 
F.2d  168,  172-73  (8th  Cir.  1974);  People  ex  rel.  Bakalis  v. 
Weinberger,  368  F.  Supp.  721,  724-25  (N.D.  111.  1973);  Brown 
V.  Ruckclshaus,  364  F.  Supp.  258,  261-62  (CD.  Cal.  1973); 
National  Council  of  Conununity  Mental  Health  Centers,  Inc.  v. 


Weinberger,  361  F.  Supp.  897,  900-01  (D.D.C.  1973);  City  of  New 
York  V.  Ruc)celshaus,  358  F.  Supp.  669,  675  (D.D.C.  1973),. 
aff'd  sub  nom.,  City  of  New  York  v.  Train,  161  U.S.  App.  D.C. 
114,  494  F.2d  1033  (1974),  affd,  420  U.S.  35  (1975);  Local 
2677,  American  Federation  of  Government  Employees  v.  Phillips, 
358  F.  Supp.  60,  67-68  (D.D.C.  1973).   Although  these 
impoundment  cases  were  not  decided  under  the  Impoundment 


[Footnote  continued)  ,  ^   -,   ^   j     ..  u^„^ 

235  program  is  to  be  carried  out.   But  defendants  do  not  have 
discretion  to  simply  abandon  the  program  by  withholding  the 
funds  for  it.   Thus,  the  Comptroller  General  seeks  to  compel 
defendants  to  perform  a  m.inisterial  function—  implementation 
of  the  §  235  program.   As  such,  this  action  is  cognizable  by  . 
?he  counts.   Lcatur  v.  Paulding,  39  U.S.  (14  Pet.)  497   51b 
(1840).   See  Minnesota  Chippewa  Tribe  y.  Carlucci,  Civil 
Action  N0TT75-73  (D.D.C,  May  8,  19/31  . 
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Control  Act,  there,  as  here,  the  courts  were  merely  required 
to  interpret  statutes  and  determine  the  duties  of  Executive 
officers  under  those  statutes.   It  follows  that  this  case  does 
not  present  any  nonjusticiable  political  questions. 

The  same  conclusion  may  be  reached  by  applying  the 
Supreme  Court's  six-prong  test  for  determining  the  existence 
of  a  political  question.   This  authoritative  test  was  set  forth 
in  Daker  v.  Carr,  369  U.S.  186,  217  (1962),  and  reaffirmed  in 
Powell  V.  McCormack,  395  U.S.  486,  548-49  (1969).   In  the  words 
of  Justice  Brennan, 

"Prominent  on  the  surface  of  any  case  held  to 
involve  a  political  question  is  found  [1]  a 
textually  demonstrable  constitutional  commitment 
of  the  issue  to  a  coordinate  political 
department;  or  [2]  a  lack  of  judicially 
discoverable  and  manageable  standards  for 
resolving  it;  or  [3]  the  impossibility  of 
deciding  without  an  initial  policy  determination 
of  a  kind  clearly  for  nonjudicial  discretion;  or 
[4]  the  impossibility  of  a  court's  undertaking 
independent  resolution  without  expressing  lack 
of  the  respect  due  coordinate  branches  of 
government;  or  [5]  an  unusual  need  for 
unquestioning  adherence  to  a  political  decision 
already  made;  or  [6]  the  potentiality  of 
embarrassment  from  multifarious  pronouncements 
by  various  departments  on  one  question.   Baker 
v.  Carr,  369  U.S.  186,  217  (1962). 

This  case  clearly  satisfies  that  test: 

(1)   There  is  no  textually  demonstrable  commitment  6f 
the  issues  to  either  the  Executive  Branch  or  the  Legislative 
and  Executive  Branches  together.   No  provision  in  the 
Constitution  confers  final  authority  for  interpretation  of  the 
Impoundment  Control  Act,  or  determination  of  executive  duties 
thereunder,  upon  the  Executive  Branch  or  the  I^egislative  and 
Executive  Branches  together.   Cf.  Powell  v.  McCormack,  supra. 
On  the  contrary. 
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"the  judicial  branch  of  the  Federal  Government 
has  the  constitutiona]  duty  of  requiring  the 
executive  branch  to  remain  within  the  limits 
stated  by  the  legislative  branch.  "24_/ 

The  grant  of  executive  power  in  Article  II  of  the  Constitution 
does  not  constitute  a  "textually  demonstrable  commitment"  to 
the  Executive  Branch  to  assert  its  own  authoritative  statutory 
interpretation  beyond  judicial  scrutiny,  or  to  refuse  to 
execute  a  duly  enacted  statute  governing  the  obligation  or 
expenditure  of  funds.   Kendall  v.  United  States  ex  rel.  Stokes, 
37  U.S.  (12  Pet.)  524,  612-13  (1838);  C_itY  of  New  York  Vs. 
Ruckelshaus,  supra,  358  F.  Supp.  at  675;  Local  2677  v.  Phillips, 
supra,  358  F.  Supp.  at  68. 

(2)   There  are  judicially  discoverable  and  manageable 
standards  for  resolving  this  dispute.   Interpretation  of 
Federal  statutes  is  a  familiar  and  well-developed  function  of 
the  Federal  courts.   National  Treasury  Employees'  Union  v. 
Nixon,  su^ra,  160  U.S.  App.  D.C.  at  339,  492  F.2d  at  605. 
Prior  impoundment  cases  in  this  Court  have  demonstrated  that 
measurement  of  executive  officers'  behavior  against  the 
dictates  of  statutes  involving  the  obligation  or  expenditure 
of  funds  is  clearly  a  judicially  manageable  task.   E^oj^ ,  Roone^ 
V.  Lynn,  supra;  T.ncal  2677  v.  Phillips,  su£ra,  358  F.  Supp.  60, 
67-68  (D.D.C.  1973);  People  ex  rel.  Bakalis  v.  Weinberger,  368 
F.  Supp.  721,  724-25  (N.D.  111.  1973). 


ury  Employees  Union  v.  Nixon,  160  U . S .  App . 


supreme  law") 
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(3)   The  resolution  of  the  issues  in  this  case  does  not   ! 
require  an  initial  policy  determination  of  the  kind  clearly  for 
nonjudicial  discretion.   Any  initial  policy  determination  which 
may  have  been  required  has  already  been  made:   Congress  set 
forth  its  policy  for  dealing  with  the  impoundment  problem  in 
enacting  the  Impoundment  Control  Act,  and  the  President 
signaled  his  agreement  when  he  signed  it.   This  suit  merely 
seeks  implementation  of  that  policy,   C_f.  National  Treasury 
Employees'  Union  v.  Nixon,  supra,  160  U.S.  App.  D.C.  at  339, 


492  F.2d  at  605. 

(4)   Resolution  of  the  issues  in  this  case  would  not 
result  in  the  expression  of  a  lack  of  respect  for  a  coordinate 
branch  of  government.   No  lack  of  respect  would  be  shown  the 
Executive  Branch  if  this  Court  were  to  interpret  the 
Impoundment  Control  Act  differently  than  have  the  defendants 
in  this  case.   Powell  v.  McCormack,  supra,  395  U.S.  at  549; 
National  Treasury  Employees'  Union  v.  Nixon,  supra,  160  U.S. 


App.  D.C.  at  339,  492  F.2d  at  605.    In  fact,  as  we  have  shown 
(see  §  I,  supra) ,  failure  to  hear  this  suit  would  imply  a  lack 
of  respect  for  Congress,  since  Congress  has  specifically 
provided  for  the  District  Court  of  the  District  of  Columbia  to 
hear  suits  brought  by  the  Comptroller  General  to  obtain  release 
of  unlawfully  impounded  funds. 

(5)   There  is  no  unusual  need  for  unquestioning 
adherence  to  a  political  decision  already  made  by  the 
Executive.   The  decision  of  the  defendants  to  disobey  the 
requirements  of  the  Impoundment  Control  Act,  enacted  by 
Congress  and  signed  by  the  President,  need  not  be  allowed  to 
stand  unchallenged.   Quite  to  the  contrary,  there  is  a  need  for 
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the  Court  to  hear  tliis  suit  in  order  that  the  Impoundment 
Control  Act's  balanced  and  statesmanlike  solution  to  the 
impoundment  problem  be  carried  out.   As  Judge  Gesell  said  in 
an  earlier  impoundment  case,  "The  rule  of  law  dictates  calm 
judicial  determination  rather  than  political  confrontation." 
National  Council  of  Community  Mental  Health  Centers,  Inc.  v. 
Weinberger,  361  F.  Supp.  897,  901  (D.D.C.  1973). 

(6)   The  potential  embarrassment  from  differing 
interpretations  of  the  Impoundment  Control  Act  is  not 
sufficient  to  raise  a  political  question.   The  fact  that  this 
Court  may  interpret  defendants'  statutory  duties  differently 
from  the  way  the  defendants  have  interpreted  them  does  not  make 
this  suit  nonjusticiable.   See  Powell  v.  McCormack,  395  U.S. 
486,  548-49  (1969).   Otherwise,  the  defendants  could  in  effect 
force  their  interpretation  of  the  statute  upon  this  Court 
merely  by  publicly  declaring  their  interpretation  prior  to  this 
Court's  decision.   See  National  Treasury  Employees'  Union  v. 
Nixon,  supra,  160  U.S.  App.  D.C.  at  340,  492  F.2d  at  606. 

V  THIS  LITIGATION  PRESENTS  A  JUSTICIABLE  CASE  OR 
CONTROVERSY  EVEN  THOUGH  OFFICERS  OF  THE  UNITED 
STATES  ARE  NAf-lED  PARTIES  ON  BOTH 

Although  defendants  contend  that  this  case  does  not 

pose  an  Article  III  case  or  controversy,  the  exact  nature  of 

their  argument  is  somewhat  obscure.   They  do  not  assert  that 

this  suit  seeks  an  advisory  opinion.   And  they  have  not  argued 

2  V 

thnt  the  Comptroller  General  does  not  have  standing  to  sue. 


:^5/   Br>oauoe  defendants  have  not  raisod  these  contentions  in 
their  Motion  to  Dismiss,  we  need  not  discuss  tlicm  in  this 
Opposition.   It  is  clear,  in  any  event,  that  this  suit  does 
not  seek  an  advisory  opinion;  rather,  it  seeks  a  declaratory 
judgment  and  specific  injunctive  relief.   It  is  equally  clear 
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Nevertheless,  defendants  style  this  suit  The  Congress 

of  the  United  States  v.  The  President  of  the  United  States  and 

argue  that  the  judicial  power  under  the  case  or  controversy 

clause  of  Article  III  does  not  extend  to  suits  by  one  branch 

of  the  United  States  Government  against  another.   (Def.  Mem. 

13.)   Defendants  also  profess  to  be  unaware  of  any  precedent 

in  which  one  segment  of  the  United  States  Government  has  been 

26/ 
allowed  to  sue  another.      (Def.  Mem.  14.) 

This  case  does  not,  however,  involve  suit  by  Congress 
as  an  institution  against  the  President  as  an  institution.   It 
is  a  suit  by  an  independent  officer  of  the  United  States,  the 
Comptroller  General,  against  two  government  officers  who  are 
solely  executive:   the  Director  of  0MB  and  the  Secretary  of 
HUD,   The  suit  clearly  presents  a  live,  concrete  controversy 
of  the  kind  which  courts  traditionally  resolve.   And,  contrary 
to  defendants'  intimations,  there  is  ample  precedent  that  suits 
between  independent  officers  and  executive  officers,  as  in  this 
case,  and  even  suits  between  a  legislative  officer  (as 
defendants  improperly  characterize  the  plaintiff  in  this  case) 
and  executive  officers,  create  live  cases  or  controversies  that 
Article  III  courts  can  and  must  adjudicate.   Therefore,  this 


(Footnote  continued] 

that  the  Comptroller  General  is  a  "proper  party  to  request  an 
adjudication"  of  the  controversy  at?  hand.   Flast  v.  Cohen,  392 
U.S.  83,  99-100  (1960).   See,  e.g. ,  United  States  ex  rel 
Chapman  v.  FPC,  345  U.S.  TsJ  (19 53) ;~K^nnedy  v.  Sampson, 

U.S.  App,  D.C.  ^_,  ,  511  F.2d  430,  4  36  (19  74)  ;  Rooney  v7~" 

Lynn,  Civil  Action  No.  2010-73  (D.D.C.,  July  30,  19  74)  . 


26/   Surely,  however,  defendants  are  aware  of  the  case, 
recently  decided  by  the  Supreme  Court,  the  full  caption  of 
which  is  "United  States  v.  Nixon,  President  df  the  United 
States,  et  al.  ,"  in  whicli  the  entire  Government  (acting 


through  tlic  Special  Prosecutor)  sued  the  embodiment  of  one  of 
Its  Branches.   410  U.S.  603  (1974). 
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litigation  presents  a  justiciable  case  or  controversy  under 
Article  III  of  the  Constitution. 

/^ ,   This  Suit  Presents  A  Live,  Concrete 
Controversy  Of  Tlie  Kind  Which  Courts 
Traditionally  Resolve. 

This  suit  is  not  a  collusive  one,  brought  by  parties 
whose  interests  really  coincide.   The  interests  of  the 
Comptroller  General  and  of  defendants  are  plainly  divergent  in 
this  case.   This  dispute  is  "presented  in  an  adversary  context 
and  in  a  form  historically  viewed  as  capable  of  resolution 
through  the  judicial  process."   Flast  v.  Cohen,  392  U.S.  83, 
94-95  (1968)  .   See  also  Nashville  C.  &  St.  L.  Ry .  v.  V/allace, 
288  U.S.  249,  262  (1933).   Whether  the  Comptroller  General  is 
viewed  as  an  independent  officer  or  as  a  legislative  officer, 
the  interests  of  the  named  parties  clearly  involve  the 
"concrete  adverseness"  necessary  for  a  full  illumination  of  the 
issues.   Baker  v.  Carr ,  369  U.S.  186,  204  (1962).   See  Muskrat 
v.  United  States,  219  U.S.  346,  357  (1911). 

The  Comptroller  General  seeks  to  enforce  compliance 
with  the  Impoundment  Control  Act  under  the  authority  granted 
him  by  Section  1016,  and  thereby  compel  executive  officers  to 
make  available  for  obligation  budget  authority  appropriated  by 
Congress;  the  Comptroller  General  is  opposed  by  executive 
officers  who  have  refused  to  make  that  budget  authority 
available,  in  direct  contravention  of  the  Impoundment  Control 
Act.   Such  adverseness  of  interest  is  sufficient  to  satisfy  the 
case  or  controversy  requirement.   Reado  v.  Ewing,  205  F.2d  630, 
632  (2d  Cir.  1953);  Associated  Industries  y.  Ickcs,  134  F.2d  . 
694,  704  (2d  Cir.),  vacated  as  moot,  320  U.S.  707  (1943);   cf. 
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United  States  v.  Nixon,  418  U.S.  683,  692-97  (1974);  Old  Colony 
Trust  Co.  V.  Commissioner,  279  U.S.  716,  724  (1929). 

B.   The  Fact  That  United  States  Officers  Are 
On  Doth  Sides"  Of  Tlic  Dispute  Does  Hot 
Deprive  This  Court  Of  Jurisdiction 

Contrary  to  defendants'  representations,  the  federal 
courts  have  accepted  and  adjudicated  numerous  suits  in  which 
different  officers  and  agencies  of  the  United  States  Government 
have  been  on  opposing  sides.   Even  a  clearly  intra-branch 
dispute  can  constitute  a  justiciable  case  or  controversy  where 
it  does  not  present  a  "political  question."   E.g. ,  United 
States  V.  Nixon,  supra,  418  U.S.  at  692-97  (intra-executive) ; 


Powell  V.  McCormack,  395  U.S.  486  (1969)  (intra-legislative) . 
In  United  States  v.  Nixon,  supra,  the  Supreme  Court 
specifically  rejected  President  Nixon's  argument  that  the 
courts  have  no  jurisdiction  over  disputes  between  the  President 
and  another  officer  of  the  Executive  Branch.   As  the  Supreme 
Court  observed  in  United  States  v.  ICC,  337  U.S.  426  (1949), 
"courts  must  look  behind  names  that  symbolize  the  parties  to 
determine  v;hether  a  justiciable  case  or  controversy  is 
presented."   Id.  at  430,  quoted  in  United  States  v.  Nixon,  418 
U.S.  at  693.   Thus,  in  United  States  v.  ICC,  the  Supreme  Court 
found  a  justiciable  case  or  controversy  even  though,  as  the 

Court  recognized,  "this  case  is  United  States  v.  Unit,ed  States, 

277  

at  al.  ,  .  .  .  ."   337  U.S.  at  430. 


27/  Defendants  assert  that  "[t]he  court  held  that  a 
justiciable  controversy  was  presented  in  United  States  v.  ICC 
because  the  real  parties  in  interest  were  the  United  States 
on  one  side  and  certain  railroads  on  the  other,"   (Def.  Mom. 
at  14.)   This  assertion  is  flatly  incorrect.   While  the  Court 
did  state  that  the  railroads  were  one  of  the' real  parties  in  ' 
interest  on  one  side  (337  U.S.  at  432),  that  statement  was' 
not  made  or  relied  upon  in  the  Court's  discussion  of  the 
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In  addition  to  United  States  v.  ICC,  the  Supreme  Court 
has  heard  a  multitude  of  cases  in  which  independent  officers 
or  agencies  have  opposed  executive  officers  or  agencies. 
£,q.,    United  States,  v.  Marine  Bancorporation ,  Inc.,  418  U.S. 


602  (1974)  (Comptroller  of  Currency  intervened  as  party 
defendant  in  suit  brought  by  Justice  Department  to  challenge 
proposed  bank  merger) ;  United  States  v.  Connecticut  National 
Bank,  418  U.S.  656  (1974)  (same);  United  States  v.  ICC,  396 


U.S.  491  (1970)  (ICC  defended  against  Justice  Department 
challenge  of  merger  approved  by  ICC) ;  FMB  v.  Isbrandtsen  Co. , 
356  U.S.  481,  482-83  &  n.2  (1958)  (Secretary  of  Agriculture  and 
Justice  Department  intervened  as  party  plaintiffs  against  the 
Federal  Maritime  Board) ;  Secretary  of  Agriculture  v.  United 
States,  347  U.S.  645  (1954)  (Secretary  of  Agriculture  opposed 
ICC);  Western  Air  Lines,  Inc.  v.  CAB,  347  U.S.  67  (1954) 
(Post.-aster  General  opposed  CAB)  ;  United  States  ex  rel .  Cbnnm.-in 
V.  FPC,  345  U.S.  153  (1953)  (Secretary  of  Interior  opposed 


Federal  Power  Commission);  ICC  v.  Jersey  City,  322  U.S.  503 
(1944)  (Price  Administrator  opposed  ICC);  ICC  v.  Inland 
Water^-;avs  Corp.,  319  U.S.  671,  673,  683  (1943)  (Secretary  of 


Agriculture  opposed  ICC);  Miguel  v.  McCarl,  291  U.S.  442,  450 


[Footnote  continued] 

justiciability  of  the  case.   Rather,  it  was  part  of  the 
Court's  discussion  construing  the  provisions  of  the  Interstate 
Commerce  Act  making  the  United  States  a  statutory  defendant. 
Id.  at  431-32,   The  Court's  conclusion  that  the  case  was 
Justiciable  rested  upon  an  entirely  different  reason  --  that 
the  case  "involve [d]  controversies  of  a  type  which  are 
traditionally  justiciable  .  .  .  ."   Id.  at  430,  accord.  United 
States  V.  Nixon,  418  U.S.  683,  697  (1974). 


This  case  is  justiciable  for  precisely  the  same  reason  — 
it  involves  a  controversy  of  a  type  that  courts  have 
repeatedly  regarded  as  justiciable.   Scores  of  impoundment 
cases  amply  establish  that  fact,  and  defendants'  mis-citation 
of  Unitod  States  v.  ICC  should  not  be  allowed  to  obscure  it. 
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(1934)  (Justice  and  War  Departments  opposed  the  Comptroller 

General);  cf_.  ,  e.g.  ,   United  States  v.  National  Association  of 

Securities  Dealers,  43  U.S.L.W.  4968  (U.S.,  June  26,  1975)  (SEC 

filed  amicus  brief  opposing  Justice  Department  antitrust  suit 

against  NASD) .  •  . 

Against  these  numerous  Supreme  Court  precedents 

spanning  a  period  of  four  decades,  defendants  offer  only  one 

28/ 
district  court  case.      (Def.  Mem.  14-15,  citing  and  quoting 

United  States  v.  Easement  and  Right  of  Way,  Etc. ,  204  F.  Supp. 

837  (E.D.  Tenn.  1962).   There  the  court  concluded  that  a 

condemnation  proceeding  brought  by  TVA  against  land  in  which 

the  FHA  held  a  security  interest  was  a  suit  between  two 

administrative  agencies  of  the  Federal  Government  and  presented 

at  most  an  inter-agency  dispute  to  be  settled  administratively, 

and  not  a  justiciable  case.   But  the  crucial  point  there  was 

that  TVA  was  seeking  to  exercise  the  power  of  eminent  domain  -- 

a  power  that  traditionally  resides  in  the  sovereign  as  a  whole  - 

so  that  the  suit  was  in  fact  being  brought  on  behalf  of  the 

United  States  to  condemn  an  interest  in  property  belonging  to 

the  United  States.   That  case  clearly  bears  no  resemblance  to 

this  one.   And  even  if  it  should  simply  be  regarded  as  a  suit 

by  one  agency  against  another,  it  is  plainly  inconsistent  with 

the  many  Supreme  Court  cases,  cited  in  the  preceding  paragraph, 

where  such  suits  were  entertained  and  decided. 


28/   Defendants  also  cite  United  States  v.  ICC,  337  U.S.  426 
(1949),  but  as  we  have  already  shown,  tlie  reading  of  that  case 
which  they  urge  upon  this  Court  is  totally  incorrect.   See  pp..  56- 
57,  n.  27  supra.  -*- 
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Even  if  the  Comptroller  General  were  to  be  regarded  as 
a  purely  legislative  officer  —  which  he  is  not  —  there  would 
still  be  no  question  that  a  justiciable  case  or  controversy 
exists  here.   The  law  in  this  Circuit  was  established  by  Senate 
Select  Committee  v.  Nixon,  162  U.S.  App.  D.C.  183,  498  F.2d  725 


(1974)  ,  where  the  Court  of  Appeals  heard  and  decided  on  the 

merits  a  dispute  between  the  Senate  and  the  President 

concerning  the  doctrine  of  Executive  Privilege.   There,  the 

suit  of  the  plaintiff  Committee  had  been  authorized  by  a 

specific  statute.  Pub.  L.  No.  93-190,  87  Stat.  736,  conferring 

jurisdiction  on  the  District  Court,  just  as  Section  1016 

confers  jurisdiction  on  this  Court  to  hear  this  case.   In  light 

of  this  statute,  the  Court  of  Appeals  expressed  no  doubt  about 

the  existence  of  a  legitimate  Article  III  controversy.   Id.  at 

2V 
727-28,  734.      In  addition,  in  Gravel  v.  United  States,  408 

U.S.  606  (1972),  Senator  Gravel,  asserting  that  his  Senatorial 

rights  under  the  Speech  or  Debate  Clause  of  the  Constitution 

were  at  stake,  was  permitted  to  intervene  as  a  plaintiff  in  a 

suit  to  quash  a  grand  jury  subpoena  issued  against  his 

legislative  aide.   Senator  Gravel  and  his  aide  were  opposed  by 

the  Justice  Department.   And,  in  Kennedy  v.  Sampson,  U.S. 

App.  D.C.  ,  511  F.2d  430  (1974),  this  Circuit  heard  a  suit 

brought  by  Senator  Kennedy,  in  his  capacity  as  a  Senator, 

against  the  Administrator  of  the  General  Services     ' 

Administration  and  the  Chief  of  White  House  Records;  Senator 

Kennedy  sought  and  received  injunctive  relief  compelling 


29/   Indeed,  if  any  case  ever  deserved  to  be  styled  "The 
Congress  of  the  United  States  v.  The  President  of  the  United 
States"  --  the  caption  that  defendants  seek  tlo  pin  on  tlUs 
action  (Dcf.  Mem.  13)  —  it  is  Senate  So] cct  Committee  v.   , 
Nixon.   Yet  the  case  was  heard  and  decided. 
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defendants  to  publish  as  law  a  bill  which  President  Nixor   id 
unlawfully  pocket  vetoed.   Other  cases  in  which  legislative 
officers  have  been  on  opposite  sides  from  executive  officers 
include  United  States  v.  Brewster,  408  U.S.  501  (1972) ; 
Williams  v.  Phillips,  360  F.  Supp.  1363  (D.D.C.),  motion  for 


tay  pending  appeal  denied,  157  U.S.  App.  D.C.  80,  482  F.2d  669 


(1973);  Nader  v.  Bor)<,  366  F.  Supp.  104  (D.D.C.  1973).   None 
of  these  disputes  were  held  nonjusticiable. 

In  short,  defendants'  approach  is  untenable.   The  names 
or  labels  given  to  the  parties  are  not  dispositive  of  the 
Article  III  inquiry,  as  the  Supreme  Court  unanimously  held  in 
United  States  v.  Nixon,  supra,  418  U.S.  at  693: 


"The  mere  assertion  of  a  claim  of  an  ' intra- 
branch  dispute,'  without  more,  has  never  operated 
to  defeat  federal  jurisdiction;  justiciability 
does  not  depend  on  such  a  surface  inquiry." 


The  same  would  obviously  be  true  here  even  if  this  were  an 
"inter-branch"  dispute  —  which  it  is  not. 
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CONCLUSION 


For  the  reasons  set  forth  above,  defendants'  Motion  to 
Dismiss  should  bo  denied. 

Respectfully  Submitted, 


PAUL  G.  DEMBLING 
MILTON  J,  SOCOLAR 
RICHARD  R.  PIERSON 
THOMAS  F.  WILLIAMSON 
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The  George  Washington  University 

Washington,  D.  C.   20006 

Of  Counsel 


July  28,  1975 


61 


256 


CERTIFICATE  OF  SERVICE 


1  hereby  certify  that  I  have,  this  28th  day  of 
July  1975  served  this  Opposition  of  Plaintiff  to  Defendants' 
Motion  to  Dismiss  and  proposed  Order  upon  defendants,  by 
delivering  copies  thereof  to: 


Earl  J.  Silbert,  Esquire 
United  States  Attorney 
United  States  Court  House 
Constitution  Avenue  and 

John  Marshall  Place,  N.W. 
Washington,  D.  C.    20001 


and 


Dennis  G.  Linder,  Esquire 
Department  of  Justice 
Tenth  and  Constitution  Avenue,  N.W. 
Washington,  D.  C.   20530. 
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CHAIRMAN  OF  THE  BOARD  OF  GOVERNORS 

FEDERAL  RESERVE  SYSTEM 

WASHINGTON,  D.  C.    20551 

November  14,  1975 


The  Honorable  Abraham  Ribicoff 

Chairman 

Committee  on  Government  Operations 

United  States  Senate 

Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

I  am  writing  in  response  to  your  request  of  October  14  for 
the  Board's  views  on  S.  2418,  a  bill  that  would  authorize  the  Comptroller 
General  to  audit  the  Federal  Reserve  System  and  three  other  specified 
agencies. 

To  elaborate  on  the  Board's  opposition  to  this  proposal,  I 
am  enclosing  two  documents:   the  statement  presented  by  Governor  Mitchell 
at  a  hearing  on  this  subject  before  the  House  Banking  Subcommittee  on 
Domestic  Monetary  Policy  on  May  8,  1975;  and  the  Board's  report  dated 
May  6,  1975,  to  the  House  Committee  on  Government  Operations  on  a  similar 
bill. 

In  summary,  the  Board  believes: 

First,  that  a  GAO  audit  of  the  Federal  Reserve's  accounts  and 
expenditures  would  be  a  needless  duplication  of  present  efforts  and  would 
result  in  unnecessary  additional  expenditures. 

Second,  that  to  authorize  the  GAO  to  audit  Federal  Reserve 
policies,  including  the  processes  by  which  those  policies  are  reached, 
would  unwisely  inject  an  additional  entity  into  the  sensitive  area  of 
monetary  policy. 

Third,  the  passage  of  House  Concurrent  Resolution  133  has 
completely  altered  the  context  in  which  the  question  of  a  GAO  audit  of 
the  Federal  Reserve  must  be  considered.   This  resolution  already  provides 
for  a  review  of  Federal  Reserve  policy  by  the  responsible  committees  of 
Congress.   An  audit  such  as  that  provided  for  in  S.  2418  would  be  super- 
fluous, to  say  the  least. 

Fourth,  granting  an  outside  agency  access  to  certain  Federal 
Reserve  System  records  could  undermine  the  confidentiality  necessary 
in  conducting  many  of  the  System's  functions,  including  examination  of 
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State  member  banks;  Federal  Reserve  lending  operations;  and  transactions 
with  foreign  governments,  foreign  central  banks,  and  internacional  fi- 
nancial institutions. 

In  closing,  I  would  like  to  quote  from  a  report  issued  in  1952 
by  a  distinguished  subcommittee  of  the  Joint  Economic  Committee  on  the 
Economic  Report: 

"The  independence  of  the  Federal  Reserve  System  is  based, 
not  on  legal  right,  but  on  expediency.   Congress,  desiring 
that  the  claims  of  restrictive  monetary  policy  should  be 
strongly  stated  on  appropriate  occasions,  has  chosen  to 
endow  the  System  with  a  considerable  degree  of  independence, 
both  from  itself  and  from  the  Chief  Executive.  ...  It  is 
naturally  limited  by  the  overriding  requirement  that  all  of 
the  economic  policies  of  the  Government --monetary  policy  and 
fiscal  policy  among  them--be  coordinated  with  each  other  in 
such  a  way  to  make  a  meaningful  whole.   The  independence  of 
the  Federal  Reserve  System  is  desirable,  not  as  an  end  in 
itself,  but  as  a  means  of  contributing  to  the  formulation 
of  the  best  over-all  economic  policy.   In  our  judgment, 
the  present  degree  of  independence  of  the  System  is  about 
that  best  suited  for  this  purpose  under  present  conditions." 

That  report  was  issued  after  extensive  study  and  long  delibera- 
tion.  The  statement  is  just  as  valid  today  as  when  it  was  written. 

Sincerely  yours. 


jLs^^- 


■  ^■tiiC* 


Arthur  F.  Bums 
Enclosures 
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May  6,   1975 


Tlie  Honorable  Jack  Brooks,   Chairman 

Conir.iiCtca   on  Government  Operations  •• 

House  of  Representatives 

Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

I  am  writiTig  in  response  to  your  request  of  February  2S  for 
a  report  on  H.  R.  942,  a  bill  which  vjould,  air.on^:;  other  things,  autho- 
rize the  Comptroller  General  to  conduct  annual  audits  of  the  Board  of 
Governors,  the  Federal  Reserve  Banks,  and  their  branches. 

The  accounts  of  the  Board  of  Governors  are  audited  each  year 
by  a  nationally-recognized  firm- of  certified  public  accountants.   No 
restrictions  are  placed  on  the  auditors  in  the  conduct  of  their  duties. 
Their  audit  report  is  reproduced  in  the  Board's  annual  report,  and 
copies  of  their  report  are  furnished  to  the  House  Committee  on  B::nkine, 
Currency -and  Housing  and  the  Senate  Conixaittce  on  Banking,  Housing  and 
Urban  Affairs. 

Each  Federal  Reserve  Bank  and  branch  is  examined  at  least 
once  each  year  by  the  Board's  staff  of  field  examiners,  who  are  directed 
by  the  Board  to  determine  the  financial  condition  of  the  Bank' and  com- 
pliance by  its  Dumageacnt  v:ith  applicable  provisions  of  law  and  regula- 
tion.  Tlie  examination  includes  a  comprehensive  revicv;  of  each  Bank  s 
expenciitures  to  dcterniine  if  they  are  properly  controlled  and  of  a 
nature  appropriate  for  a  Reserve  Bank.   These  examinations  also  provide 
Inforroation  to  the  Board  of  Governors  on  the  effectiveness  and  economy 
of  operations.   The  certified  public  accounting  firm,  which  audits  the 
Board's  accounts,  is  also  engaged  to  reviev/  the  Board's  examiners'  pro- 
cedures z\\<\   observe  their  practices  in  the  examination  of  Reserve  Bap.ks. 
lliis  provides  an  outside  evaluation  of  the  adequacy  and  effectiveness 
of  the  txar.iination  procedures. 

In  addition  to  the  annual  examination  by  the  Board's  examiners, 
the  operations  of  each  Reserve  Bank  arc  audited  by  the  Bank's  internal 
auditing  staff  on  a  year-round  basis  under  the  direction  of  a  resident 
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general  auditor.   He  is  responsible  to  tlie  Bank's  board  of  directors 
through  its  chairman  and  its  audit  coirunittce,  and  is  thus  independent 
of  LiK-^.  Bank's  operatins  management.   The  Board's  examiners  also  thor- 
oughly rcviev;  the  audit  programs  at  the  Reserve  Banks  to  determine 
that  the  coverage  is  adequate  and  the  procedures  effective. 

Members  of  the  Board  testify  frequently  and  fully  at 
Congressional  hearings  on  tlie  policies  and  activities  of  the  Federal 
Rccci-vu  System.   The  Board  reports  extensively  on  its  operations  to 
the  Congress  and  the  general  public;  and  the  Board  reports  promptly 
and  fully  to  special  Congressional  inquiries--particularl3r,  inquiries  ~ 
by  Congressional  committees  involving  the  System's  operations,  poli- 
cies, and  expenditures. 

The  Board  of  Governors  believes  that  an  audit  of  the  Federal 
Reserve  System  by  the  General  AccounCing  Office  (GAO)  would  result  in 
diffusing  responsibility  and  unnecessary  additional  expense. 

The  Board  reports  directly  to  Congress;  and  alx^ays  stands 
ready  to  provide  any  information  Congress  seeks  about  expenditures  by 
the  System.   If  still  another  arm  of  Congress  were  directed  to  audit 
the  Reserve  Banks,  the  result  would  be  to  interpoGC  another  agency  in 
the  chain  of  responsibility  with  consequent  reductions  in  efficiency 
and  increases  in  costs.   Congress  has  up  to  the  present  designated 
the  Board  of  Governors  as  its  "GAO"  for  purposes  of  reviewing  the 
operations  of  the  Reserve  Banks. 

Moreover,  a  degree  of  confidentiality  is  essential  in  con- 
ducting many  of  the  System's  functions,  including  examination  of  Stace 
mcmbf.r  banks,  formulation  and  implementation  of  monetary  policy,  and 
operations  conducted  with  and  on  behalf  of  foreign  central  banks. 
Granting  to  an  outside  agency  access  to  certain  System  records  could 
pose  problems  in  assuring  the  confidentiality  necessary  to  these 
operations. 

At  a  time  when  financial  markets  are  apprehensive  and 
uncertain,  when  citizens  of  this  country  are  fearful  of  the  infla- 
tionary impact  of  the  growing  Federal  deficit,  £ud  when  foreign 
central  banks  are  looking  to  the  Federal  Reserve  for  leadership  in 
international  financial  matters,  enactment  of  this  legislation  would 
be  particularly  unfortunate.   We  see  no  need  to  risk  damaging  effects 
upon  cur  efforts  toward  international  financial  negotiations  or  re- 
inforcing the  financial  uncertainties  at  home. 
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It  should  be  emphasized  ch.it,  in  reviewing  ascncy  operations, 
GAO  typically  goes  far  beyond  a  simple  financial  audit.   Besides  veri- 
fying accounts  and  dcternlninr,  that  expenditures  arc  properly  controlled 
and  authorized,  GAO  typically  makes  judgments  about  v;hether  programs 
authorized  by  Congress  are  fulfilling  the  purposes  Congress  envisioned, 
whether  they  are  no  longer  needed,  and  on  other  policy  matters.   In  the 
sensitive  areas  of  cionetary  policy.  Congress  has  vested  decision-making 
responsibility  in  the  Federal  lleserve  System,  and  has  established  safe- 
guards to  ensure  that  the  System  will  exercise  professional  and  entirely 
independent  judgment. 

On  March  24,  House  Concurrent  Resolution  133  was  passed  to 
establish  the  sense  of  Congress  with  respect  to  monetary  policy  and 
it  provides  a  systematic  fraraework  for  the  exercise  of  Congressional 
oversight  of  monetary  policy.   Under  this  resolution,  the  House  Com- 
mittee on  Banking,  Currency  and  Housing  and  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs  are  to  hold  semiannual  hearings 
and  consultations  with  the  Board  of  Governors  regarding  the  objectives 
and  plans  of  the  Board  and  the  Federal  Open  Market  Committee  with 
respect  to  monetary  policy  over  the  upcoming  twelve  months. 

In  short.  Congress  has  established  a  policy  "audit"  of 
monetary  policy  in  a  most  comprehensive  and  responsible  manner,  and 
has  done  so  tiirou<;h  the  sensible  and  direct  expedient  of  the  Congres- 
sional oversight  hearing.   v;c  have  every  confidence  that  the  tv;o 
Banking  Coinniittees  v/ill  do  an  exemplary  job.   As  you  may  know,  the 
first  of  these  hearings  was  held  on  May  1  before  the  Senate  Committee 
on  Banking,  Housing  and  Urban  Affairs. 

I  hope  these  comnients  will  prove  helpful  to  the  Committee. 
Please  let  me  know  if  I  can  be  of  further  assistance. 

Sincerely  yours, 


A' 


CWi-gc:'  l.'./wi  tchel  1 
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Subcommittee  on  Domestic  Monetary  Policy 
of  the 

Committee  on  Banking,  Currency  and  Housing 

House  of  Representatives 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  welcome 
the  opportunity  you  have  afforded  me  to  present  the  views  of  the 
Board  of  Governors  on  H.  R.  4316,  a  bill  to  authorize  and  direct 
the  General  Accounting  Office  to  audit  the  Federal  Reserve  Board, 
the  Federal  Advisory  Council,  the  Federal  Open  Market  Committee, 
and  Federal  Reserve  Banks  and  their  branches. 

The  bill  would  authorize  the  General  Accounting  Office 
to  conduct  an  annual  audit,  and  in  so  doing,  the  Comptroller  General 
would  be  accorded  access  to  such  records,  including  reports  of 
examinations  of  member  banks,  from  whatever  source,  as  he  finds 
necessary  for  the  conduct  of  the  audits.   The  Comptroller  General 
would  be  required  to  submit  a  report  of  each  audit  to  Congress. 

As  we  understand  the  bill,  the  Comptroller  General  would 
be  granted  virtually  unrestricted  authority  to  look  into  the  finan- 
cial and  operational  aspects  of  the  Federal  Reserve  System,  and 
would  thus  have  the  authority  to  review  and  evaluate  all  aspects 
of  Federal  Reserve  activities,  including  formulation  and  imple- 
mentation of  monetary  policy. 

The  Board  of  Governors  over  the  years  has  consistently 
opposed  such  proposals.   Our  objections  stem  not  from  any 
reservations  about  the  General  Accounting  Office,  which  enjoys 
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a  well  deserved  reputation  for  competence  and  integrity.   Rather, 
our  objections  stem  from  a  basic  concern  about  the  optimal  func- 
tioning of  the  nation's  money  and  credit  system. 
In  summary,  the  Board  believes: 
1.   An  audit  by  GAO  of  the  Federal  Reserve's  accounts  and 
expenditures,  compliance  with  applicable  laws  and  regu- 
lations, and  efficiency  and  economy  of  operations  would 
be  a  needless  duplication  of  present  efforts  and  would 
result  in  unnecessary  additional  expenditures. 
2.   To  go  further,  and  authorize  GAO  to  audit  Federal  Reserve 
policies,  including  the  processes  by  which  those  policies 
are  reached,  would  unwisely  inject  a  third  party  into  the 
sensitive  area  of  monetary  policy.   This  would  run  con- 
trary to  congressional  decisions  over  the  years  based  on 
the  view  that  noninterference  with  the  internal  management 
of  the  Federal  Reserve  would,  in  the  long  run,  provide 
better  monetary  and  credit  policies.   We  believe  Congress 
has  acted  prudently,  and  that  the  System  should  not  be 
inhibited,  directly  or  indirectly,  from  exercising  its  best 
professional— and  entirely  independent—judgment . 
3.   The  recent  passage  of  H.  Con.  Res.  133  by  the  Congress 
has  sharply  altered  the  context  in  which  the  question  of 
GAO  audit  must  be  considered.   As  you  know,  this  resolu- 
tion provides  for  a  direct  "audit"  of  Federal  Reserve  policy 
by  the  Congressional  principals-the  Committee  on  Banking, 
Currency  and  Housing  in  the  House  and  its  counterpart  in  the 
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Senate.   Thus,  a  policy  audit  by  GAO  could  not  only 
fault  public  policy  but  it  literally  would  be  redun- 
dant to  the  action  taken  by  the  Congress  this  year. 
4.   Certain  functions  and  activities  of  extreme  sensitivity 
having  to  do  with  bank  examinations  and  international 
monetary  relations  would  be  or  would  need  to  be  sub- 
stantially modified,  were  a  GAO  review  put  into  effect. 
The  need  for  exclusion  of  these  activities  was  recognized 
to  some  degree  in  the  bill  (H.R.  10265)  reported  by  the 
full  Committee  on  Banking  and  Currency  in  the  93rd  Congress, 
and  to  a  greater  extent  in  the  bill  finally  adopted  by  the 
House  last  year. 

With  your  permission,  I'd  now  like  to  sketch  briefly 
the  background  on  this  subject. 

1)  From  its  establishment  in  1913  until  1921,  the  Board  of 
Governors  was  audited  by  the  Treasury. 

2)  Congress  created  the  General  Accounting  Office  in  1921. 
For  the  next  twelve  years,  the  Board  of  Governors,  but  not 
the  Federal  Reserve  Banks  and  branches ,  came  under  the 
GAO's  scrutiny. 

3)  The  Banking  Act  of  1933  provided  that  the  Board's  funds 
should  not  be  construed  to  be  "Government  funds  or 
appropriated  moneys."   In  this  Act,  Congress  deliberately 
voted  to  remove  the  Board  from  the  jurisdiction  of  the 
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General  Accounting  Office.  The  purpose,  described  in  a 
Committee  report,  was  to  "leave  to  the  Board  the  deter- 
mination of  its  own  internal  management  policies." 

4)  In  the  years  between  1933  and  1952,  audit  teams  from 
Federal  Reserve  Banks  performed  the  audit  of  the  Board's 
books. 

5)  Beginning  in  1952  and  continuing  up  to  this  time,  the 
Board,  using  the  discretion  Congress  providad,  voted 

to  employ  nationally  recognized  public  accounting  firms 
to  perform  this  function  in  order  to  assure  an  independent 
oversight  of  the  Board's  administrative  activities.   Each 
year  the  audit  report  is  reproduced  in  the  Board's  annual 
report,  and  copies  of  the  audit  report  are  furnished  to 
this  Com-Dittee  and  to  the  Senate  Conraittee  on  Banking, 
Housing  and  Urban  Affairs. 
6)  Meanwhile,  year  in  and  year  out,  the  Board's  examiners 
have  examined  the  Reserve  Banks.   Since  1952,  the  pro- 
cedures used  by  the  Board's  examination  staff  have  been 
observed  by  the  outside  accounting  firms  employed  to 
audit  the  Board's  books.   This  provides  an  external 
evaluation  of  the  adequacy  and  effectiveness  of  the 
examination  procedures.  A  copy  of  the  latest  such  report, 
from  Touche  Ross  and  Company,  was  recently  transmitted 
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to  this  Conimittee  and  the  Senate  Committee  on  Banking, 
Housing  and  Urban  Affairs,  along  with  a  response  to 
the  report  prepared  by  the  Board's  staff. 

7)  In  1945  during  hearings  on  the  Government  Corporation 
Control  Act,  the  General  Accounting  Office  expressed 
the  view  that  the  Reserve  Banks  should  be  excluded  from 
the  Act  because  they  are  examined  frequently  and 
thoroughly  by  examiners  under  the  direction  of  the 
Board  of  Governors. 

8)  In  1954  at  hearings  on  Bill  H.R.  7602,  the  Bureau  of 
the  Budget  stated  that  the  independence  of  the  Federal 
Reserve  System  was  "an  important  cornerstone  of  the 
Administration's  fiscal  and  monetary  policies." 

The  Integrity  of  the  Central  Bank 

This  brief  chronology  indicates,  among  other  things,  that 
both  the  Board  of  Governors  and  the  boards  of  directors  of  the  Federal 
Reserve  Banks  have  traditionally  been  committed  to  thorough  audits 
of  System  activities.  We  are  so  committed  because  the  Federal  Reserve 
System  has  the  responsibility,  above  everything  else,  of  maintaining 
the  integrity  of  its  operations  as  the  nation's  central  bank. 

These  audits  not  only  serve  to  meet  the  responsibility 
Congress  has  placed  on  the  Federal  Reserve,  but  they  also  serve  to 
remove  any  doubt,  throughout  a  world  which  uses  the  dollar  as  a 
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reserve  and  a  vehicle  currency,  as  to  the  Integrity  of  the  System's 
accounts.   This  involves  a  full  and  prompt  disclosure  of  Federal 
Reserve  assets  and  liabilities  and  the  assurance,  given  the  powers 
Congress  has  conferred  upon  it,  that  the  Federal  Reserve  stands 
ready  and  able  to  meet  the  commitments  on  its  balance  sheet  at 
home  and  abroad. 

In  1974,  the  Reserve  Banks  handled  21.8  billion  pieces 
of  currency  and  coin  having  a  value  of  $63.9  billion.   Of  the  26 
billion  checks  written  in  1974,  11.7  billion  checks  passed  through 
the  System  in  the  amount  of  $4.4  trillion.   14.5  million  wire  trans- 
fers were  handled  and  they  moved  $30  trillion,  and  2.5  billion  food 
coupons  were  redeemed  and  destroyed,  having  a  value  of  $5.6  billion. 
To  perform  these  functions  along  with  the  numerous  transactions  in 
securities,*  also  involving  billions  of  dollars,  with  a  minimum 
loss  or  defalcation,  requires  a  comprehensive  control  and  audit 
program.   If  we  have  erred  in  the  extent  of  control,  it  has  been 
toward  over-control,  and  it  has  been  intentional.   No  system  is 
perfect,  and  we  have  had  our  occasional  difficulties  and  problems 
which  have  not  been  hidden  from  public  view;  but  the  record  shows 
a  high  rate  of  success  in  preventing  irregularities. 

We  believe  that  a  GAO  audit  would  duplicate  the  audit  costs 
and  resources  the  Federal  Reserve  must,  by  its  nature,  incur  regard- 
less of  any  audit  activity  on  the  part  of  the  GAO.   The  System  spends 
$8.5  million  annually  for  auditing  the  Reserve  Banks  and  the  Board. 


*  See  attachment  for  information  on  volume  of  securities  transactions, 
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While  this  is  a  large  sum  of  money,  it  is  less  than  1-1/2  per  cent 
of  the  total  expanses  of  the  System  and  is  miniscule  in  comparison 
with  either  the  assets  or  the  transactions  the  audit  program  is 

designed  to  protect. 

Congress  originally  established  the  Board  of  Governors, 
which  is  an  agency  of  the  Government,  as  the  organizational  unit 
designated  by  the  Congress  to  review  the  operations  of  the  Reserve 
Banks.   The  record  clearly  shows  the  Board  is  continuing  to  fulfill 
this  charter. 

The  Federal  Reserve  System  Audit  Program 

Let  me  briefly  summarize  our  audit  prograii.   First,  we 
have  audits  of  financial  operations  and  legal  compliance.   Audits 
of  this  type  are  performed  on  an  unannounced  basis  in  the  various 
departments  of  each  Bank  and  branch  by  the  internal  auditors  on  a 
frequency  schedule  agreed  to  by  the  System's  Conference  of  General 
Auditors  and  approved  by  the  Board's  staff.  Also,  once  each  year, 
the  Board's  examiners  perform  a  financial  examination,  in  each  Bank 
and  branch,  which  includes  a  review  of  compliance  with  approved  pro- 
cedures, policies,  and  regulations.  Thus,  at  least  twice  each  year 
the  assets  and  liabilities  of  each  Bank  and  branch  are  verified  or 
confirmed.   Going  beyond  this,  policies,  procedures,  and  transactions 
are  reviewed  at  each  location  by  internal  auditors  to  evaluate  how 
well  the  organization  carries  out  its  prograu^  and  activities  aad 
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how  well  it  uses  its  financial,  property,  and  personnel  resources. 
There  is  latitude  in  the  scope  of  these  reviews  because  it  can 
always  be  expanded  if  conditions  warrant  a  review  in  greater  depth. 
To  provide  further  assurance,  at  least  once  in  three  years  the 
Board's  Operations  Analysts  review  the  operating  functions  of  each 
Bank  and  each  branch.   These  reviews  are  more  than  a  routine, 
periodic  check,  for  their  scope  and  frequency  reflect  deficiencies 
observed  by  the  Board's  financial  examiners,  deficiencies  or  problems 
reported  by  internal  auditors,  the  occurrence  of  irregularities,  the 
conditions  found  at  the  previous  review  performed  by  the  Operations 
Analysts,  requests  from  Bank  management  or  Boards  of  Directors,  and 
other  situations.   In  most  cases,  the  reports  comment  on  management 
attention,  planning,  sufficiency  and  effectiveness  of  supervision, 
adequacy  of  staff,  staff  knowledge,  procedures  employed,  adequacy 
of  facilities,  and  operating  problems.   Also,  recommendations  are 
made  to  improve  procedures  either  to  increase  efficiency  or  to 
provide  better  controls. 

H.R.  4316  provides  specific  authority  for  GAO  to  audit 
both  the  Federal  Open  Market  Committee  and  the  System  Open  Market 
Account.   The  Committee  by  statute  is  exclusively  a  policy  making 
body.   The  Committee  has  designated  the  Federal  Reserve  Bank  of 
New  York  to  carry  out  transactions,  including  open  market  opera- 
tions in  domestic  securities  markets  and  foreign  currency  trans- 
actions, for  the  twelve  Reserve  Banks.   The  annual  examination  of 
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the  New  York  Bank  includes  a  comprehensive  examination  of  the  accounts 
relating  to  these  transactions.   The  internal  auditors  in  the  New  York 
Reserve  Bank  also  conduct  a  continuous  audit  of  these  transactions. 
Both  the  audits  and  the  examinations  include  procedures  to  determine 
that  open  market  operations  are  consistent  with  directives  from  the 
Federal  Open  Market  Committee. 

In  the  last  few  years,  with  the  advent  of  extensive  use 
of  computers,  the  Board's  staff  and  the  audit  departments  in 
the  Reserve  Banks  have  developed  a  comprehensive  electronic 
data  processing  review  procedure.   In  late  1974,  the  Board  employed 
a  nationally  recognized  consulting  firm  to  review  our  staff's  pro- 
cedures and  make  recommendations  for  further  improvements.   The 
following  statement  was  included  in  the  report  prepared  by  the 
consultants: 

"I  am  very  impressed  with  the  quality  of  the  staff 
you  have  organized.   They  have  a  good  appreciation  of 
the  balance  needed  between  management  concerns, 
audit  requirements,  and  complex  technical  analysis 
in  the  EDP  area.   We  have  worked  with  many  organizations 
on  EDP  audits  in  the  past  few  years.  Your  organization 
matches  the  very  best  that  we  have  worked  with  in  large 
commercial  banks,  financial  institutions,  and  multi- 
divisional  corporations.   I  am  pleased  to  see  that  the 
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Federal  Reserve  System  is  in  the  forefront  of  this 

previously  neglected,  but  critical,  area  of  EDP 

operational  audit." 

Another  examination  activity  performed  by  the  Board's 
staff  covers  the  internal  audit  departments  in  the  Reserve  Banks. 
Our  staff  not  only  reviews  the  monthly  reports  of  audit  activities 
and  findings  prepared  by  the  Bank's  General  Auditors,  but  on-site 
visits  are  made  to  review  and  observe  programs  and  practices.   The 
competence  and  effectiveness  of  the  staff  and  supervisors  are  also 
appraised  during  these  visits  and  an  evaluation  is  made  concerning 
the  independence  of  the  General  Auditor  from  Bank  management. 

Organizationally,  the  audit  function  in  a  Reserve  Bank  is 
independent  of  the  Bank's  management  as  the  General  Auditor  is  the 
only  individual  in  a  Bank,  except  for  the  President  of  the  Bank,  who 
reports  directly  to  the  Chairman  of  the  Board  of  Directors.   In  addi- 
tion, each  Bank's  Board  of  Directors  has  an  Audit  Committee  which  meets 
frequently  with  the  General  Auditor  to  discuss  his  reports.   Well 
before  it  was  a  general  practice  for  Directors  of  private  enterprises 
to  have  an  audit  committee,  the  Reserve  Banks  had  this  feature  in 
their  organization.   The  independence  of  the  General  Auditor  is 
further  strengthened  by  the  fact  that  appointments  to  the  position 
are  made  by  each  Bank's  Board  of  Directors,  not  Bank  management. 
and  approved  by  the  Board  of  Governors.   Likewise,  salary  adjustments 
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for  incumbents  in  the  position  are  recommended  by  the  Board  of 
Directors  at  each  Bank  and  approved  by  the  Board  of  Governors. 

Thus,  there  are  at  least  three  lines  of  defense  at  the 
Reserve  Banks  against  irregularities.   The  first  is  the  operating 
management  of  the  Bank;  the  second  is  the  internal  auditing  staff 
directed  by  the  Bank's  board  of  directors;  and  the  third  is  the 
examination  staff  which  works  under  the  direction  of  the  Board  of 
Governors.   Each  of  these  groups  are  also  committed  to  improving 
operating  effectiveness. 

From  time  to  time.  Boards  of  Directors  of  individual  Banks 
have  also  had  public  accounting  firms  review  their  auditing  depart- 
ments for  further  assurance  that  the  programs  and  personnel  are 
effective  and  up-to-date.   In  these  cases,  the  primary  difference 
in  the  recommendations  made  by  the  outside  firms  and  the  Board's  staff 
is  that  the  Board's  staff  has  insisted  on  either  more  frequent  or 
more  in-depth  audits  than  have  the  outside  firms. 

Economy  and  Efficiency  of  Operations 

Now,  let  me  comment  on  the  System's  commitment  to  economy 
and  efficiency  of  operations.  While  the  integrity  of  Federal  Reserve 
System  statements  and  accounts  relating  to  assets,  liabilities,  and 
operations  is  of  paramount  importance  to  the  Board  of  Governors, 
the  prospective  expenditures  of  the  Banks  also  receive  continuous 
scrutiny  and  attention.  Budgets  are  initially  prepared  by  management 
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in  the  Banks  under  general  guidelines  from  the  Board  of  Governors. 
The  budgets  are  then  reviewed  by  each  Bank's  Board  of  Directors  and 
adjusted  if,  in  the  judgment  of  the  Directors,  such  adjustment  is 
needed.   The  staff  of  the  Board  of  Governors  also  reviews  the  budgets 
and  resolves  issues  related  to  unusual  requests  and  adherence  to 
guidelines.   This  review  incorporates  a  detailed  analysis  of  rates 
of  expense  growth  in  the  Banks  arising  from  new  initiatives,  volume 
increases,  and  increasing  operating  costs  in  order  to  satisfy  the 
Board  as  to  the  reasonableness  of  the  projected  expenditures.   Final 
approval,  in  light  of  the  foregoing  review,  is  given  by  the  Board 
of  Governors. 

During  recent  years,  the  volume  of  operations  in  the 
Reserve  Banks  has  grown  significantly,  and  several  new  areas  of 
responsibilities  have  been  added  to  our  work  load.   As  you  know. 
Congress  has  given  the  Federal  Reserve  increased,  or  new,  responsi- 
bilities for  supervision  and  regulation  of  Bank  Holding  Companies, 
Truth  in  Lending,  Fair  Credit  Billing,  Equal  Credit  Opportunity,  and 
"unfair  or  deceptive"  practices.   We  have  also  lived  up  to  our  assur- 
ances to  Congress  to  reduce  float  in  the  payments  mechanism.   Through 
changes  in  Regulations,  improvements  in  the  check  transportation  system, 
and  establishment  of  Regional  Check  Processing  Centers  and  automated 
clearing  houses,  average  daily  payments  mechanism  float  has  been 
reduced  from  $3.5  billion  in  1969  to  $2.3  billion  in  1974.   Without 
the  improvements  initiated  by  the  Federal  Reserve  System,  the  float 
would  now  be  in  the  range  of  $5.6  billion. 
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Even  with  the  added  assignments,  the  budget  discipline 
imposed  within  the  Federal  Reserve  System  has  held  growth  in  its 
expenses  to  reasonable  dimensions.   During  the  period  1970  through 
1973,  total  System  expense  growth  averaged  15  per  cent  per  year. 
A  report  on  Reserve  Bank  expenses  for  1974,  which  represented  further 
improvement,  was  recently  transmitted  to  this  Committee  and  the  Senate 
Committee  on  Banking,  Housing  and  Urban  Affairs.   That  report  showed 
an  increase  in  expenses  in  1974  of  12.1  per  cent  over  the  expenses  in 
1973.   We  believe  this  is  an  excellent  record  in  light  of  our  expanding 
responsibilities  and  the  cost  trends  in  the  economy.   Moreover,  the 
System's  approved  total  expense  budget  for  1975  represents  a  targeted 
increase  of  only  10.3  per  cent  above  1974  expenses. 

In  addition  to  the  programs  carried  on  by  internal  auditing 
departments  in  the  Reserve  Banks  and  by  the  Board's  staff  of  Operations 
Analysts  for  improving  operating  procedures  and  making  them  more 
effective  and  efficient,  the  Conferences  of  Reserve  Bank  Presidents 
and  First  Vice  Presidents  have  developed  an  effective  program  which 
focuses  upon  improving  the  efficiency  of  operrtions.   Bank  planning 
deprr  ments,  inter- Bank  operrtionc  --esearch  groups,  and  task  forces 
Kith  Board  staff  participation  are  working  out  most  of  the  techno- 
logiccl  adaptations  needed  in  the  System's  electronic  accounting, 
automated  currency  handling,  and  electronic  fund  transfer  systems. 
Outside  consultants  are  employed  on  an  ad  hoc  basis  as  needs  develop. 
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Capacity  for  Independent  Judgment 

Let  me  say  a  word  now  about  the  need  to  maintain  the  present 
capacity  of  the  System  to  exercise,  within  the  government,  its  best 
judgment  regarding  monetary  policy  without  it  being  unduly  affected 
by  external  pressures.   Even  many  who  oppose  this  or  that  action  of 
the  Federal  Reserve  willingly  concede  that  the  maintenance  of 
independent  judgment  by  the  nation's  central  bank  is  essential  if 
monetary  policy  is  to  play  its  proper  role  .in  achieving  economic 
stability  and  growth,  a  high  level  of  employment,  and  stability  in 
the  purchasing  power  of  the  dollar.   This  independence  is  not  absolute, 
of  course.   Since  the  System  is  a  creation  of  the  Congress,  it  is 
clearly  accountable  to  it,  and  we  attempt  to  meet  our  responsibilities 
to  the  Congress  and  the  public  fully  and  conscientiously. 

Besides  publishing  more  detailed  information  about  its 
activities  than  any  other  central  bank  in  the  world,  the  Federal 
Reserve  furnishes  a  steady  flow  of  information  to  Congress.   Our 
release  of  data  about  Federal  Reserve  operations  is  continuous  and 
wide-ranging,  covering  transactions  on  a  daily,  weekly,  monthly, 
quarterly,  annual,  and  ad  hoc  basis.   Members  of  the  Board  testify 
frequently  at  Congressional  hearings  on  the  System's  policies  and 
operations,  and  the  Board  responds  promptly  to  the  Congressional 
inquiries  that  come  to  us  every  working  day.   In  the  past,  when 
requested,  we  have  provided  Congressional  committees,  on  a  confidential 
basis,  with  volumes  of  materials  pertaining  to  audit  and  examination 
procedures  as  well  as  reports  of  examinations  of  Federal  Reserve 
Banks. 
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It  is  clear  that  Congress  and  its  committees  have  the 
right  to  inquire  into  the  effectiveness  with  which  the  System  is 
discharging  its  responsibilities.   And,  as  I  have  already  noted, 
today's  discussion  occurs  in  a  framework  entirely  different  from  that 
which  prevailed  in  1973  and  1974,   By  the  adoption  of  House  Con- 
current Resolution  133,  Congress  has  established  a  systematic 
mechanism  for  the  review  of  Federal  Reserve  monetary  policy.  Under 
the  terms  of  the  resolution,  the  full  Committee  on  Banking,  Currency 
and  Housing  will  hold  semiannual  hearings  in  conjunction  with  its 
Senate  counterpart  to  hear  "the  Board  of  Governors'  and  the  Federal 
Open  Market  Committee's  objectives  arid  plans  with  respect  to  the 
ranges  of  growth  or  diminution  of  the  monetary  and  credit  aggregates 
in  the  upcoming  twelve  months."   In  short,  the  Congress  has  established 
a  policy  "audit"  of  monetary  policy  in  the  most  direct  and 
responsible  manner  through  the  expedient  of  the  congressional 
oversight  hearing.  We  have  every  confidence  that  the  two  Banking 
Committees  will  do  an  exemplary  job  in  overseeing  monetary 
policy.   (I  should  note  that  the  first  of  these  hearings  was  held 
on  May  1 . ) 

Access  to  Certain  Information 

My  final  point  goes  to  the  System's  concern  about  the 
access  by  any  outside  organization  to  certain  System  records. 
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operations  and  transactions.   These  records  include  examination 
reports  of  commercial  banks,  transactions  conducted  with  and 
on  behalf  of  foreign  central  banks,  and  information  about  open 
market  and'  lending  operations. 

The  record  of  the  Federal  Reserve  in  making  informa- 
tion relative  to  its  operations  available  should  demonstrate 
that  we  do  not  begin  with  any  bias  for  secrecy  per  se.   In  fact, 
a  great  deal  of  effort  is  required  to  properly  protect  certain 
information.   We  recognize,  too,  that  GAO  now  is  accorded  access 
to  highly  sensitive  information,  in  the  Department  of  Defense 
and  in  other  departments  and  agencies,  and  that  no  compromise 
of  security  results  from  these  arrangements.   Nevertheless, 
we  firmly  believe  that  there  are  compelling  reasons  which  argue 
for  the  maintenance  of  certain  information  in  the  possession 
of  the  Federal  Reserve  from  access  by  any  outside  organization. 
Public  knowledge  that  GAO — or  anyone  else — had  review  powers 
over  such  information  could  have  an  adverse  effect  on  the  bank 
supervisory  process,  would  alter  our  relationships  with  foreign 
governments  and  central  banks,  and  might  necessitate  a  change 
in  our  open  market  and  discount  functions. 

An  audit  by  the  General  Accounting  Office  of  foreign 
accounts  held  by  the  Federal  Reserve  System,  we  believe,  would 
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jeopardize  the  existing  relationships  between  foreign  monetary 
institutions,  the  Federal  Reserve  and  the  United  States  Treasury. 
It  could,  as  a  result,  aggravate  the  nation's  international  finance 
relationships. 

Foreign  monetary  authorities  channel  a  substantial  pro- 
portion of  their  dollar  transfers  and  U.  S.  dollar  reserve  holdings 
through  their  accounts  with  the  Federal  Reserve  Banks.   Nearly  130 
foreign  central  banks,  foreign  governments,  and  international  finanr 
cial  institutions  have  accounts  with  Federal  Reserve  Banks.   These 
correspondents  held  $60  billion  of  U.  S.  Treasury  and  Federal  agency 
securities  in  their  accounts  at  the  end  of  1974.   During  1974, 
transactions  in  these  securities  through  their  accounts  totaled 
$85  billion.   These  transfers  and  investments  are  often  the  counter- 
part of  official  foreign  exchange  intervention  or  official  reserve 
investment  operations  that  reflect  sovereign  actions  and  policies 
these  authorities  insist  on  keeping  confidential.^  It  is  their 
explicit  understanding  that  use  of  an  account  with  Federal  Reserve 
Banks  maintains  this  confidentiality.   Only  those  employees  with  a 
need  to  know  have  access  to  the  information  concerning  foreign 
transactions.   Extreme  care  is  taken  in  assigning  either  internal 
auditors  or  examiners  from  the  Board  of  Governors,  although  no 
compromises  in  the  sufficiency  of  the  audits  are  tolerated. 
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Just  what  action  the  foreign  central  banks,  foreign  governments, 
and  international  financial  institutions  might  take  if  the  confidential 
status  were  not  maintained  cannot  be  predicted  with  certainty.   It  is 
probable,  however,  that  their  use  of  accounts  at  the  Federal  Reserve  Banks 
would  be  considerably  curtailed.   They  might  even  change  the  composition 
of  their  reserve  holdings  so  that  the  dollar  assets  would  be  a  smaller  part. 

Action  which  resulted  in  transferring  the  investments  of 
foreign  official  institutions  to  non- government  financial  institutions 
would  make  it  more  difficult  for  the  Federal  Reserve  System  to  conduct 
its  open  market  operations,  since  the  Federal  Reserve  would  no  longer 
be  able  to  coordinate  its  own  very  large  transactions  with  the  comparably 
large  transactions  that  it  conducts  on  behalf  of  foreign  monetary  authori- 
ties.  There  would  also  be  a  reduced  flow  of  financial  information,  and 
the  relationships  maintained  with  foreign  financial  institutions  and 
governments  could  be  harmed. 

A  similar  issue  was  discussed  when  legislation  (Public  Law 
91-599)  was  being  considered  regarding  audits  of  the  Exchange  .Stabiliza- 
tion Fund  by  the  General  Accounting  Office.   The  following  is  quoted 
from  the  hearings  pertaining  to  that  legislation: 

"The  Exchange  Stabilization  Fund  deals  in  extremely 
confidential  and  highly  sensitive  monetary  transactions 
with  foreign  governments.   It  is  important  not  only 
that  such  transactions  and  the  arrangements  underlying 
them  remain  confidential  but  also  that  nothing  be  done 
which  would  in  any  way  impair  the  confidentiality  of 
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such  transactions.   The  prospect  of  decisions  of  the 
Secretary  of  the  Treasury  with  respect  to  transactions 
through  this  Fund  being  subjected  to  possible  public 
question  and  debate  would  undoubtedly  be  disturbing  to 
markets  and  to  foreign  governments,  and  would  therefore 
hamper  the  use  of  the  Fund  by  the  Secretary  of  the 
Treasury  for  its  intended  purpose." 
The  congress  wisely  recognized  that  foreign  exchange  operations  and 
other  aspects  of  international  financial  policy  must  not  be  subject 
to  premature  disclosure  under  any  circumstances.   The  legislation 
exempted  "information  determined  by  the  Secretary  to  be  of  an 
internationally  significant  nature"  from  audit  by  the  General 

Accounting  Office. 

We  believe  providing  the  GAO  access  to  "reports  of  examina- 
tion of  member  banks,  from  whatever  source,"  as  H.R.  4316  would  do, 
could  reduce  the  flow  and  change  the  character  of  communications  essential 
to  effective  bank  supervision.   It  should  be  emphasized  that  although 
the  Federal  Deposit  Insurance  Corporation  is  audited  by  the  GAO, 
reports  of  examination  of  insured  banks  are  properly  exempt  from 
the  scope  of  the  audit  authority.   Neither  does  the  GAO  have  access 
to  reports  of  examinations  conducted  by  the  Comptroller  of  the 
Currency.  Enactment  of  H.R.  4316.  as  it  is  presently  worded,  could 
give  the  GAO  access  to  reports  of  examination  prepared  not  only  by 
the  Federal  Reserve,  but  also  by  the  other  supervisory  agencies. 
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We  strongly  oppose  providing  such  access  to  the  General  Accounting 
Office.   In  this  connection,  I  might  note  that  H.R.  10265,  as 
reported  by  the  full  Committee  in  1973,  provided  an  explicit 
and  complete  exemption  for  both  transactions  conducted  on 
behalf  of  foreign  central  banks  and  examination  reports  of 
member  banks. 

We  also  believe  it  would  be  unwise  to  allow  access 
to  specific  files  and  memoranda  containing  information  re- 
lating to  Federal  Reserve  Bank  lending  cases.   It  has  long  been 
an  established  practice  in  the  field  of  banking  that  private  infor- 
mation relating  to  a  borrower  and  made  available  to  the  lending 
institution  is  held  in  strictest  confidence.   This  practice  is 
founded  on  the  very  sound  principle  that  the  lender  should  have 
access  to  all  the  information  it  needs  to  make  a  prudent  lending 
decision  without  exposing  the  borrowers'  private,  internal  plans 
and  operations  to  scrutiny  by  its  competitors  or  the  public.   As 
with  other  forms  of  banking,  lending  to  a  member  bank  requires  the 
borrower  to  provide  confidential  information  on  its  financial  condi- 
tion and  internal  operations  as  well  as  certain  plans.   Administration 
of  such  credit  requires  very  candid  communications  between  the 
borrowing  bank  and  the  Reserve  Bank  with  respect  to  problems  a  bank 
my  be  encountering  in  its  day-to-day  operations  and  specific 
strategies  which  it  plans  to  follow  to  remedy  its  difficulties. 
Because  the  information  required  from  borrowing  banks  is  sensitive. 
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we  strongly  oppose  providing  anyone  access  to  these  files  except 
those  charged  with  the  responsibility  for  the  lending  function. 
At  a  time  when  financial  markets  are  already  nervous, 
when  citizens  of  this  country  are  fearful  of  the  inflationary  impact 
of  the  growing  Federal  deficit,  and  when  foreign  central  banks  are 
looking  to  the  Federal  Reserve  for  leadership  in  international 
financial  matters,  enactment  of  this  legislation  would  be  particularly 
unfortunate.   We  see  no  need  to  risk  damaging  effects  upon  our 
efforts  toward  international  financial  negotiations  or  reinforcing 
the  financial  uncertainties  at  home. 
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Staff  Memorandum 
Board  of  Governors  of  the  Federal  Reserve  System 
Securities  Transactions  -  Federal  Reserve  Banks 

In  1974,  the  Federal  Reserve  Banks  issued,  redeemed, 
and  exchanged  U.  S.  Government  securities  valued  at  $3.08  trillion. 

The  bulk  of  System  open  market  operations  are  for  the 
purpose  of  offsetting  the  potentially  destabilizing  market  impact 
of  short-run  variations  in  member  bank  reserves  arising  from  such 
technical  factors  as  movements  in  bank  float  and  changes  in  the 
Treasury  deposit  balance  at  Federal  Reserve  Banks.   To  achieve 
this  purpose,  the  Federal  Reserve  makes  extensive  use  of  repur- 
chase agreements  and  matched  sale- purchase  transactions.   The 
volume  of  such  transactions  in  1974  amounted  to  somewhat  more 
than  $172  billion  (or  twice  that  if  both  the  sale  and  purchase, 
are  included),  or  about  88  per  cent  of  the  total  of  system  open  - 
market  transactions  of  approximately  $195  billion.   When  the 
System  uses  repurchase  agreements  and  matched  sale-purchase 
transactions,  market  participants  immediately  understand  that  the 
System  is  only  temporarily  supplying  (absorbing)  reserves,  and 
that  this  process  will  be  reversed  in  a  short  period.   The 
knowledge  that  the  process  is  self-reversing  enables  the  market 
to  avoid  possible  misinterpretation  of  System  activities. 
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Staff  Memorandum  Page  2 


Voliime  of  System  Open  Market  Operations  Transactions 

in  Government  Securities  in  1974 

(In  millions) 


Repurchase  agreements  $108,147 

Matched  sale-purchase  transactions          64,228 

Outrights: 

Treasury  bills 

Purchases  11,659 

Sales  5,829 


Treasury  notes  S  bonds 

Purchases  1,746 

Sales 

Redemptions  — 


Federal  Agencies 

Purchases  3,087 

Sales  3 

Total  $194,699 


NOTE:   Data  for  repurchase  agreements  and  matched  sale-purchase 
transactions  reflect  the  initial  side  of  these  transactions  only. 
Thus,  for  example,  the  total  for  repurchase  agreements  is  the  sum 
of  purchases  made  by  the  System  under  such  contracts,  and  does 
not  include  the  subsequent  resale  of  securities  back  to  their 
original  owners. 
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COMPTROLLER  GENERAL  OF  THE  UNITEO  STATES 
WASHINGTON.  Q.C.     20548 


B-137762 

November  18,  1975 


The  llonorabla  Lee  Metcalf ,  Ch:ilr:;xan 
Subconnnittee  on  Reports,  Accounting 

&  Kanageincnt 
Committee  on  Government  Operations 
United  States  Senate 

Dear  Mr.  Chairman: 

Reference  is  made  to  your  inquiry  concerning  H.R.  8948,  94th 
Congress,  which  would  amend  the  Accounting  and  Auditing  Act  of  1950 
to  provide  for  audit  by  the  Con^ptrollcr  General  of  the  Internal 
Revenue  Service  and  of  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms. 
H.R.  S943  was  passed  by  the  house  on  October  20,  1975,  and  has  been 
referred  to  your  Subcoiriiittce. 

The  need  for  legislation  in  this  area  V7as  fully  discussed  in 
my  testimony  before  your  Subconriittcc  on  October  2,  1975,  in 
connection  with  S.  2352.   U'e  believe  the  language  of  H.R.  8948  will 
resolve  the  impasse  which  has  existed  ben;een  the  General  Accounting 
Office  and  the  Internal  Revenue  Service,  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  over  the  right  of  the  General  Accounting 
Office  to  audit  these  activities.  \le  are  satisfied  that  the 
language  will  give  us  the  audit  authority  we  need  and  at  the  same 
time  provide  appropriate  safeguards  to  prevent  disclosures  of 
individual  taxpayer  information. 

We  strongly  recommend  that  K.R.  3948  be  given  favorable 
consideration. 

Sincerely  yours. 


(SiGNED)  ELMER  B.  STAATS 

Comptroller  General 
of  the  United  States 
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Replies  to  Issues  Raised  by  the  National 

Security  Industrial  Association 

Concerning  S.  2268,  94th  Congress 


Title  I  -  Enforcement  of  Decisions  and  Settlements 
Title  I  would  enable  the  Comptroller  General  to  institute  a 
civil  action  in  the  United  States  District  Court  for  the  District 
of  Columbia,  should  the  Comptroller  General  and  the  Attorney 
General  differ  as  to  the  legality  of  a  proposed  use  of  appropria- 
ted funds.  The  National.  Security  Industrial  Association  believes 
that  under  this  provision  it  would  appear  that  the  Comptroller 
General  could  set  aside  the  rulings  of  the  boards  of  contract 
appeals.  We  disagree. 

Title  I  would  not  allow  the  Comptroller  General  to  set  aside 
rulings  lawfully  issued  by  a  board  of  contract  appeals.   That  issue 
was  settled  by  S  &  E  Contractors  v.  United  States.  406  U.S.  1  (1972), 
wherein  the  Supreme  Court  held  that  our  jurisdiction  does  not  extend 
to  the  review  of  board  of  contract  appeals  decisions.  In  proposing 
this  legislation,  there  was  no  intent  to  seek  authority  to  supersede  the 
decisions  of  bodies  lawfully  constructed  to  render  such  decisions, 
nor  are  we  asking  that  GAO  be  provided  with  any  new  authority  and 
control  over  executive  agencies  and  boards.   See  §  320(a).  GAO  has, 
for  fifty  years,  exercised  the  authority  accorded  to  it  by  law  to  settle 
and  adjust  independently  all  claims  and  demands  by  or  against  the 
United  States  Government.   Title  I  is  intended  only  to  preserve  the  in- 
dependence of  this  process  by  affording  to  GAO  access  to  a  judicial  forum 
in  those  few  instances  where  the  Comptroller  General  and  the  Attorney 
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General  disagree  over  whether  funds  are  about  to  be  used  in  an 
illegal  manner.   The  authority  ^ich  vould  be  given  to  the 
Comptroller  General  in  Title  I  could  only  be  exercised  in  those 
instances  ^ere  he  already  has  the  authority  to  settle  accounts. 
The  Association  also  suggests  that  the  proposed  legislation 
should  make  provision,  by  work  suspension  and  eqviitable  adjustment 
clauses  and  a  Termination  for  Convenience  Clause,  for  protection 
of  contractors  that  might  be  affected  should  the  Comptroller  General 
institute  civil  actions  to  prevent  illegal  expenditures  of  public 
funds.  An  action  brought  after  contract  award  woxad  be  against 
the  contracting  agency  to  prevent  any  further  awards  in  the  cir- 
cumstances found  objectionable  by  GAO.   Thus,  any  declaratory 
Judgment  obtained  would  not  involve  the  particular  contract. 
The  only  exceptions  we  can  visualize  to  this  situation  would  be 
Triiere  payment  would  be  directly  contrary  to  a  specific  provision 
of  law  or  where  the  award  wotild  be  clearly  or  palpably  illegal 
under  the  doctrine  established  by  the  Court  of  Claims.  See  Prestex 
Inc.  V.  United  States,  l62  Ct.  CI.  620  (I963);  Herbert  Schoenbrod. 
V.  United  States,  I87  Ct.  CI.  62?  (I969). 
Title  II  -   Subpoena  Power 

Title  II  would  enable  the  Comptroller  General  to  issue  sub- 
poenas requiring  production  of  contract  and  other  records  of  non- 
Federal  persons  and  organizations  to  lAich  he  already  has  a  right  of 
access  by  law  or  agreement. 

The  National  Security  Industrial  Association  states  that 
under  other  provisions  of  the  bill  GAO  would  be  authorized  to 
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directly  request  a  court  to  Issue  a  subpoena  and  that  there- 
fore, Title  II  is  unnecessary.  On  the  contrary,  there  is 
nothing  contained  in  S.  2268  which  would  give  the  Comptroller 
General  authority  to  request  a  court  to  subpoena  records  of 
non-Federal  persons  and  organizations.  We  know  of  no  proceeding 
by  which  a  court  itself  can  issue  a  subpoena  except  in  the 
course  of  litigation  before  it.  Also,  the  RSIA  expresses  con- 
cern that  Title  II  vould  not  afford  a  Government  contractor  or 
subcontractor  a  judicial  hearing  to  oppose  issuance  of  a  subpoena 
by  the  CcMnptroller  General.  This   concern  is  not  well  founded.  A 
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subpoena  may  only  be  enforced  through  a  court  order  issued  after 
a  full  hearing  with  opportunity  for  all  parties  to  present  their 
views.   A  contractor  can  be  punished  for  contempt  only  for  disobeying 
such  a  court  order  enforcing  a  subpoena.   This  is  the  procedure  followed 
by  the  48  departments  and  agencies  of  the  Federal  Government  that  now 
have  authority  to  subpoena  records.   Furthermore,  we  know  of  no  pro- 
ceeding by  which  a  court  itself  can  issue  a  subpoena  except  in  the 
course  of  litigation  before  it. 

Title  V  -  Profits  Study 

The  Association  contends  that  the  ability  of  the  Comptroller 
General  to  conduct  selected  studies  of  profits  made  by  Government  con- 
tractors on  their  Government  and  commercial  contracts  would  discourage 
companies  doing  a  significant  business  in  commercial  product  lines  from 
bidding  on  Government  contracts  and  deter  subcontractors  from  competing 
for  Government  business.   The  Association  also  states  that  a  profit  study 
will  not  assure  that  proper  allocation  of  costs  are  made  to  Government 
contracts  or  that  profits  on  Government  contracts  are  reasonable. 

It  appears  to  us  that  the  Congress  has  a  continuing  interest  in 
profits  of  Government  contractors,  both  as  to  the  sum  total  and  for  com- 
parison with  comparable  commercial  contracts.   This  information  is  es- 
pecially important  to  the  Federal  Government  from  the  standpoint  of  its 
procurement  regulations  and  the  types  of  contracts  it  enters  into.   For 
example,  the  Department  of  Defense  is  in  the  process  of  establishing  new 
profit  guidelines  for  negotiated  contracts,  using  profit  information  ob- 
tained on  a  volunteer  basis.   This  means  that  it  will  probably  not  be 
working  with  adequately  comprehensive  data. 

We  should  point  out  in  this  regard  that  the  Comptroller  General 

will  only  be  disclosing  summary  statistics.   Section  401(c)  prohibits 
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disclosure  of  any  information  on  an  individual  commercial  contract 

or  formally  advertised  Government  contract  which  may  reveal  a 

contractor's  profits  or  which  is  certified  to  be  of  a  proprietary 

nature.   Consequently,  we  do  not  feel  that  a  profit  study  from  time 

to  time  should  deter  large  Government  contractors  from  continuing 

to  deal  with  the  Government  simply  because  its  commercial  and  Government 

contract  profits  may  be  disclosed. 


-  4  - 


I 


292 

[From  North  Carolina  Law  Review,  Vol.  51,  October  1973] 

THE  GENERAL  ACCOUNTING  OFFICE:   ONE  HOPE 

FOR  CONGRESS  TO  REGAIN  PARITY  OF 

POWER  WITH  THE  PRESIDENT 

Thomas  D.  MoRCANt 

In  recent  years  Congress  has  seen  its  role  in  policy-making  eroded 
at  an  ever-increasing  rate.  A  v;ar  it  had  not  declared  and  could  not 
end  initiated  tiie  calls  for  Congress  to  reassert  its  authority.  President 
Nixon's  impounding  of  appropriated  funds,  although  not  the  first  pres- 
idential assertion  of  this  power,^  has  further  intensiiied  congressional 
concern. 

Forty  years  of  decline  in  congressional  influence  will  not  be  stayed 
overnight.  Nor  will  a  single  change  in  congressional  procedures  ac- 
comphsh  instant  parity.  Even  if  Congress*  will  can  be  expressed,  en- 
forcement of  that  v/ill  is  likely  to  remain  a  problem.-  It  seerns,  how- 
ever, that  a  significant  part  of  Congress*  problem  is  its  relative  inability 
to  acquire  and  assimilate  information  about  existing  federal  programs, 
new  executive  proposals,  and  alternatives  that  might  be  preferable  to 
both. 

Formal  congressional  investigations  can  never  be  more  than  a 
partial  answer.  The  time  of  a  Senator  or  Representative  is  a  scace 
resource,  and  committee  hearings  usually  consume  far  more  of  it  than 
the  information  developed  warrants.  More  important  than  formal  hear- 
ings, Congress  needs  the  capacity  to  conduct  periodic  reviews  and 
analyses  of  low-level  agency  operations  that  determine  hov/  progi-ams 
reaUy  work  and  whether  services  are  being  delivered. 

No  radical  change  in  procedure  is  required  to  obtain  this  infor- 
mation.    Congress  now  has  an  institudon,  if  it  v.iil  use  it,  tlirough 

t  Associate  Professor  of  I^w,  the.  University  of  DUnois  at  Urbana — Champaign 
College  of  Law.  Special  thanks  ?o  to  Mr.  Paul  Shnitzer,  A.ssoci:i'e  General  Counsel  of 
the  GAO,  Mr.  B.Z.  Goodwin,  Deputy  General  Counsel  of  the  Air  Force,  and  his 
predecessor,  Mr.  V/illiam  Munves,  for  making  malenals  available  during  my  research. 
Errors  of  interpretation  of  those  materials  are  of  course  my  ov/n. 

1.  President  Kennedy,  for  example,  asserted  this  authority  in  a  celebrated  battle 
with  Congress  over  production  of  the  RS-70  manned  bomber.  Sec  Da\is.  Co!u:rcc- 
slonal  Power  to  Require  Defense  Expenditures,  33  FoRD.  L.  Rev.  39  (19t4);  Fisher, 
Funds  Impounded  by  the  President:  The  Consdiullonal  Issue,  5S  GEO.  Wash.  L.  Rlv. 
124  (1969).  Sec  generally  Comment.  Executive  impounding  of  Funds:  The  Judicial 
Response,  40  U.  Qii.  L.  Rev.  328  (1973). 

2.  Possible  roles  for  the  General  Accounting  Office  in  enforcement  of  congres- 
sional intent  arc  discussed  in  te.\t  accompanying  notes  S8-90  infra. 
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which  to  keep  informed.    That  agency  is  the  General  Accounting  Office 
(GAO),  headed  by  the  Comptroller  General  of  the  United  States.^ 

The  Origins  of  the  General  Accounting  Office 
The  Budget  and  Accounting  Act  of  1921,-'  which  created  the 
GAO,^  was  considered  in  an  atmosphere  not  unlike  the  present-  World 
War  I  had  just  ended.  In  fiscal  year  1914  the  entire  federal  budget 
had  been  just  over  one  billion  dollars.  By  fiscal  year  1920,  however, 
largely  as  a  result  of  inflation  and  military  spending,  expenditures  were 
projected  to  be  over  10.8  biUion  doUars.  Congress  was  smarting  be- 
cause of  public  criticism  of  its  inabihty  to  brmg  spending  under  control. 
It  determined  that  part  of  the  fault  lay  in  the  system  of  executive 
budget  submissions  by  individual  agencies: 

°[T]he  Secretar}'  of  the  Treasury  ...  has  no  power  to  .  .  .  coor- 
dinate the  services  of  the  several  bureaus  or  to  prevent  duplictinons 
in  the  ser\'ice.  Bureaus  under  different  executive  deparL-nen'^  do- 
ing similar  v/ork  are  thus  stimulated  in  a  spirit  of  rivalr>\  and  so 
far  as  the  estimates  that  come  to  Congress  go,  no  one  coordinates 
or  attempts  to  coordinate  the  various  acuvides  of  the  several  de- 
partments.® 

Three  complementary  chances  were  proposed  m  this  system.  First, 
a  Bureau  of  the  Budget  (now  called  the  Office  of  Management  and 


3.  The  General  Accounting  Office  has  about  ^^^^^'^"'''^'^ .'^'f'^°'lf  f?' 
plovees  of  whom  about  one  hundred  are  attorneys.  1972  Comt  C^^  A>^>^.  R^.^jS^ 
I  has  field  offices  in  sixteen  States  and  four  fore.'gr|.  ca;es.  Never^.  s.  n  >^^n. 
one  of  the  most  anonymous  of  Government  mstitutions.  The  P^^^''  ^°^P^!: 
General  is  Ehner  B.  Staats.  appointed  in  1966  for  ^  f>f^=.^'^;:>-;;^^^5'J:  J^l^^ 
most  of  his  career  in  federal  ser^■ice  and  was  Deputy  Director  of  tue  B-^eau  oi  t_. 
Budief  under  Presidents  Tr^iman,  Eisenhower,  Kennedy  and  Johnsca.     ine  G.^O- 

"^"mTre^m^Imti'k'on  the  General  Accounting  Office  is  stDl  H.  M.nsh.i.o^ 
THE  S..pToTlek  GESEK.I.  (1939)  [hereinafter  cited  as  MansfibldL  Ir  -- P^^ 
iy  two  Shorter  studies  by  a  predecessor  to  the  B^°°^'"^ J"f  ^^^"•.2;4jl?^-'55^^ 
GENBRAL  Accoc-NTiNC   OpncE:     ITS    H.STORY,   AcTiviTms   %^^^--f^;r^^^Z-^l 

n^^r^inafter  cited  as  SVUTHI-  W.F.  WILLOUCHBY,  THE  LEXJ.U,  STATLS  <V  i"  J>CnO>o>  Or 
SfE^GE^L^"  Aci\>-T:>-0  O..CE  OP  T.E  N.TtONA.  GO-^^HKT^192  -  LSITthH 

cited  as  WILLOUCHBY].  Two  more  recent  books  on  the  GAO  are  ^  _^^°T^^'  ^^l 
GAO  Un^ppho  SotmcE  of  Congressional  Power  <^970);  Mac^^n^x.  &  AxigD 
pioix;CTS  iNsrmrrE,  The  Government  Contk..ctor  and  the  Genekvl  Accov>-n>G 
Office  (1966)  [hereinafter  cited  as  MAPI  Stl-dyJ. 

4.    31  U.S.C.  §§   1-60.  71.  471,  581.  581a  (1970). 

6  58  Cot-o.  Rec.  7083  (1919)  (remarks  of  Congressman  Good)  See  also  id. 
at  7087  (rem^^ks  of  Congressman  Byrnes);  id.  ^^J^^l  (remarks  ot^ngres^^ 
Madden)-  /^  at  7096-99  (remarks  of  Congressman  French);  id.  at  7201-0^  ^''"^^ 
of  Sngr'eiman  WilHams);  id.  at  7222-23  (remarks  ^^  Congressman  Hast.np)^  59 
a>N^  Rec  6353  (1920)  (remarks  of  Senator  Jones).  A  good  hisior/  of  the  bud  et 
S?ac«>^ung  process  before   1921   can  be  found  in  M.ansfield  23-65;  S.va™  1-58. 
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Budget)  was  proposed  to  put  absolute  responsibility  for  the  budget  es- 
timates on  the  President.  Secondly,  changes  were  offered  in  the  House 
rules  providing  for  creation  of  a  single  Committee  on  Appropriations 
to  replace  the  eight  individual  committees  theretofore  considering 
budget  requests.'  Thirdly  and  more  important  ''than  any  [other] 
single  step  we  could  possibly  take,"  an  "accounting  department,"  ul- 
thnately  called  the  General  Accounting .  Office,  was  created  to  be  re- 
sponsible only  to  Congress.  It  was  to  audit  all  expenditures  and  report 
any  payments  which  were  wasteful  or  not  in  accordance  with  law. 
The  House  was  promised  "a  wonderful  change." 

The  officers  and  employees  of  this  department  wHl  at  all  times  be 
going  into  the  separate  departments  in  the  examination  of  their 
accounts.  They  will  discover  the  very  facts  that  Congress  ought 
to  be  in  possession  of  and  can  fearlessly  and  without  fear  of  re- 
moval present  these  facts  to  Congress  and  its  committees.^ 

The  effect  of  the  General  Accounting  Office,  as  far  as  it  has  gone, 
has  indeed  been  positive.  Its  reports  to  Congress  on  the  administra- 
tion of  programs,  while  sometimes  criticized  by  the  offices  under  in- 
vestigation, are  widely  regarded  as  objective  and  non-partisan  and  are 

7.  Technically,  this  was  not  part  of  the  Budget  and  Accounting  Act  because  a 
change  in  House  rules  does  not  require  ihe  approval  of  the  Senate  or  the  President, 
The  proposal  was,  however,  treated  as  part  of  the  package  of  reforms  proposed. 
58  Cong.  Rec.  7084  (1919)  (remarks  of  Congressman  Good);  id.  at  7126-27  (re- 
marks of  Congressman  Taylor);  id.  at  7209-10    (remarks  of  Congressman  Temp1e>. 

8.  58  Cong.  Rec.  7085  (1919)  (remarks  of  Congressman  Good).  See  also  id. 
at  7095  (remarks  of  Congressman  Howard);  id.  at  7215  (remarks  of  Congressman 
Pumell);  id.  at  7219  (remarks  of  Congressman  .Mandell). 

The  Special  Committee  on  the  Budget  had  been  im.pressed  by  and  sought  to  emu- 
late the  office  of  the  British  comptroller  and  auditor  general.  Congressman  Good 
waxed  eloquent  in  often-quoted  words.  "If  the  comptroller  and  auditor  general  of  the 
British  House  of  Commons  is  the.  'real  guardian,  on  behalf  of  the  House  of  Com- 
mons, of  the  purse  of  the  nation,'  the  comptroller  general  provided  for  under  this  bill 
will  become  the  real  guardian  of  the  Treasury  of  the  United  States."  Id.  at  70S5 
(emphasis  added).  See  also  id.  at  7088-89,  7901  (remarks  of  Congressman  Byrnes); 
81  Cong.  Rec.  652-56  (1937)  (remarics  of  Congressman  Wadsworth  recalling  cir- 
cumstances of  creation  of  the  General  Accounting  Office). 

The  following  story  was  repeated  several  limes  during  the  debates  and  illustrates 
the  basis  of  the  concern  for  independence  of  the  executive.  "President  [Cleveland) 
desired  to  use  a  certain  appropriation  for  a  given  purpose,  and  was  told  by  his  Comp- 
troller of  the  Treasury  .  .  .  that  he  could  not  do  iL  But  the  President  insisted  and 
finally  said,  'I  must  have  the  fund,  and  if  1  cannot  change  the  opinion  of  my  comp- 
troller, 1  can  change  my  Comptroller.'  .  .  .  Now,  we  propose  to  change  that."  61 
Cong.  Rec.  982  (1921)  (remarks  of  Congressman  Good). 

In  order  to  achieve  this  independence,  the  Comptroller  General  was  given  a 
fifteen-year  term  and  made  removable  before  that  time  only  by  impeachment  or  a 
"concurrent  resolution"  of  Congress  for  named  causes.  The  bill  was  passed  first  in 
1920,  59  Cong.  Rec.  7956  (1920),  but  it  was  vetoed  by  President  Wilson  who  consid- 
ered it  unconstitutional  to  deny  the  President  the  right  to  remove  someone  he  ap- 
pointed, 59  Cong.  Rec.  8609  (1920);  see,  e.g.,  Wu.lolghby  7-16. 


295 

1282  NORTH  CAROLINA  LAW  REVIEW  [VoL  51 

often  the  basis  for  constructive  change.'  As  a  measure  of  its  impar- 
tiality, in  recent  years  specific  new  challenges  have  been  given  to  the 
GAO,  notably  administration  of  the  extraordinarily  sensitive  Federal 
Election  Campaign  Act  of  1971."     As  one  writer  put  it,  at  a  time 


9  In  Fiscal  Year  1972,  a  total  of  948  formal  audit  reports  were  issued,  aMut 
the  sajie  number  as  in  other  receat  years.  1972  Com?.  Gen.  .\.n->-.  R^-.  166.  A 
summary  of  the  findings  and  recommendauons  caa  be  found  each  year  m  the  .Ap- 
pendix to  the  Comptroller  General's  Annual  Report  Some  representaUve  Utles  should 
suegest  the  variety  of  types  of  studies  conducted.  U.S.  Cc^iP.  Gen.  AcQt;isrrios  of 
mItor  Weapon  Systems,  Comp.  Gen.  Rep.  No.  B-16305S  (July  1^'  1972);  b^S 
CoMP  Gen.,  Defense  Lndustry  PROPrr  Study.  Comp.  Gen.  Rep.  -No.  B-nyii^ft 
(March  17  1971)-  US.  Comp.  Gen.,  Effectiveness  and  Administr.a.tion  of  the 
Community  Action  PROGR.m  Under  TrrLE  H  of  the  Economic  Opportunity  .^cr 
OF   1964,   Comp.   Gen.   Rep.  No.  B-130515    (March   18,    1969);  U.S.   Comp.  Gen 

M.O;aGEMENT  of  FEDER.MLY  FlN.^NCED  RESEARCH  BY  THE  UNTVERSITV  OF  MiCHIG.O^A 

C^E  Stu-dy,  Comp.  Gen.  Rep.  No.  B-1I7219  (Sept.  25.  1970);T^-S.  Comp.  Gen 
PROJECTED  Costs  of  the  Lvdochi.na  War.  Comp.  Gen.  Rep.  No.  B-169Sj2  (Au^  -S 
1970V  US  Com?.  Gen.,  Sur\'ey  of  the  Application  of  the  Govern me-vts  yoLiCY 
ip  Se'lf  Lssufc^CB,  Comp.  Gen.  Rep.  No.  B-16S016  (June  14.  1972);  U.S^  Conip- 
Gen  Tighter  Control  Needed  on  Occupancy  of  Feder.u.ly  Subsidized  Hocscsg, 
Com'p.  Gen.  Rep.  No.  B-114S60  (Jan.  20,  1971).  The  GAO's  Utest  tecanique  is  the 
use  of  "should  cost"  analysis  to  determine  the  proper  pnce  of  an  item,  f"  U.^. 
Comp.  Gen.,  Lst)USTrl^l  Management  Reviews  of  Defense  Contr-^ciors  Oper.^- 
TIO.NS.  Comp!  Gen,  Rep.  No.  B-  (  1973).  ,ui   -i      tt.    <.^ 

Of  course  not  everyone  agrees  that  the  GAO  is  objecUve  and  helppal.     For  ex- 
ample, audit  recorts  have  been  described  as  "inevitably  characterized  cy  a  lack  ot 
knowledge  and  "sympathy  witi  respect  to  adminislrauve   ...  problems.       M=Diar- 
mid    Reorsaniza-.ion  of  the  General  Accounting  Ojjice,   ol   .\M.   Po^.  ..^^   KE^.   ..o, 
51l'(1937).     Another  has  said.  "[W]e  note  increasing  tendencies  tO'.vard_  an  msuiTer- 
able   self-righteousness."      108    Cong.    Rec.    16.278    (1962)    (remarks   o:    Rep.   Ckm 
Miller)      Professor  Cibinic  says  the  Comptroller  General  is  accused  or  being    a  second 
.-.guesser  with  20/20  hindsigbC   the   little   man   wearing   a   green   eye    snade   g.eeiuJy 
hunting  for  errors   and  improprieties   long  after  IransacUons  have   been  completed 
Cibinic    &    Laskin,    The    Comptroller    General   and    Government    Contracts     38   OcO. 
Wash.  L.   Rev    349    (1970)    (hereinafter  cited   as   Cibinic   &  Lasken).     By  v.ay   ot 
Dlustration.  a  private  attorney  complains.  "Audit  reports  never  nienjion  contract,  pro- 
cedures or  procurement  practices  which  are  satisfactory.  .  .  .     [GAOs]  pracuce  is  to 
sbde  out  Lme  item  .      .  which  could  have  been   handled   differently   wita   alleged 
Sin-s  to  the  Government.  .  .  .    Many  believe  the  (~AO  audit  reports  are  neeclessly 
ondemining  pubhc  confidence  in  government  procurement  and  damagmj  the  reputa- 
Son  S  government  contractors."     Beach,  Role  of  the  General  Accounting  On^eji 
the  Regulation  of  Industry.  21   Bus.  Lawyer  235.   237-38   (196.   .     See  fo}^}^! 
Stody  76-79      At  the  other  extreme,  Ralph  Nader  has  charged  tnat  the  GAO  i^'ed 
as  an  outside  consuluat  to  study  failings  m  certain  programs   the  very  accounting  firm 
which  had  designed  cost  control  for  the  progiams  in    he   ^j^/^^^  PJ^^"    ,^^"=?.|^6^: 
Times,  Sept.  28.  1972,  at  14,  col.  1.     C  .  Meyers  v.  Umted  States,  272  U.S.  52  (19.6) 
JSSed /nVa  ^t  text' accompanying  n.87.    Congress  failed  to  ovemde  toe  ve  o  cut  the 
bill  was   passed   in   the   next  session   of  Congress   and   signed   by   Pres^ent  Hardmg 
after  the   removal  bnguage  was  changed  to  "by  joint  resolution  of  Congress  .  .  . 
SrnamedTauses  or]  by  impeachment."     31  U.S.C.  §  43   (1970).     For  an  e.xiensive 
discussion    of^e   issues   see    Mansfield    65-70.    74-92;    Willoughby    1-16;   .NL^PI 

^^To^~2"uSCA.  §§  431-54  (Supp.  1973).  The  Comptroller  Generals  most  sensi- 
tive task  is  acting  as  "supervisory  officer"  under  subchapter  I  "Disclosure  of  Federal 
cImpSgn  Ft^dsT"  id.  §§431-42.     See  Up  from  Green  Eyeshades.  Newswees,  Sept. 
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when  the  remark  was  a  high  compliment,  "On  Capitol  Hill,  the  Comp- 
troller General  is  accorded  a  deference  comparable  to  that  given  the 
Director  of  the  FBI."" 

In  the  half-century  of  its  existence,  the  responsibilities  of  the 
General  Accounting  Office  have  expanded  far  beyond  "going  into  the 
separate  departments  in  the  examination  ci  iheir  acco^onts."  Most  im- 
portantly, from  early  in  the  GAO's  history  ihe  Comptroller  General 
has  asserted  the  power  to  determine  the  "legality"  of  executive  pro- 
grams and  to  cut  off  funds  for  any  not  meeting  his  approval.  Some 
of  the  practices  derived  from  this  assertion  of  power  are  based  on  du- 
bious authority,  represent  questionable  policy,  and  tend  to  distract  the 
GAO  from  the  work  through  which  it  can  be  most  useful  to  Congress. 
This  article  proposes  changes  to  help  the  GAO  become  a  more  ef- 
fective agent  in  Congress'  effort  to  play  a  major  role  in  policy-making. 

Administrative  Control  by  Audit 
The  Traditional  Financial  Audit 

Government  financial  audit  procedure  has  changed  somewhat 
since  1921  but  it  is  still  conceptually  the  same.  Each  agency  pays  its 
bills  through  persons  called  "disbursing  officers."  Such  officers  may 
be,  but  usually  are  not,  in  policy-making  positions  in  their  agencies. 
These  officers,  in  turn,  submit  to  periodic  accountings  of  their  receipts 
and  expenditures  in  internal  or  administrative  audits.  If  all  is  found 
in  order  the  agency's  accounts  are  transmirted  to  the  General  Account- 
ing Office  for  review.  ^  ^ 

11,  1972,  at  22.  See  also  GAO  Investigadng  Secret  Gift  of  $200,000  to  Nixon  Cam- 
paign, N.Y.  Times,  March  1,  1973,  at  1,  coL  2. 

11.  J.  Harris,  Congressional  Control  of  AD>,£DasTS.\TiON  160  (1964).  For 
two  specific  illustrations  of  this  deference,  see  Hearings  on  the  Capability  of  G.A.O. 
to  Analyze  and  Audit  Defense  Expenditures  Before  the  Subcomm.  on  Executive 
Reorganization  of  the  Senate  Comm.  on  Gov't.  Opercrlons,  91s:  Ccng.,  1st  Sess.,  at 
1-26  (1969);  Hearings  Puryuant  to  S.  Con.  Res.  2  Before  the  Joint  Comm,  on  the 
Organization  of  the  Congress,  89th  Cong..  1st  Sess.,  pi.  9,  at  1363-1413  (1965;. 

12.  The  most  thorough  discussion  of  this  subject  2  provided  by  Senate  Comm. 
ON  Gov't  Operations,  Financul  Management  in  the  Federal  Gov't,  S.  Doc.  No. 
11,  87th  Cong.,  1st  Sess.  (1961);  Senate  Comm.  on  Gov*t  0?eb.\tio.ns,  Financial 
Management  in  the  Federal  Gov't.  S.  Doc.  No.  92->?-,  92d  Ccag.,  1st  Sess.  (1971). 
See  also  Mansfield  121-44,  17S-97;  Willol-ghby  22-38,  147-5S;  53  Cong.  Rec. 
7199-200  (1919).  A  good  comparison  of  British  and  .\mericaii  practice  is  provided 
in  Goldberg,  Legislative  Control  over  Expenditures,  The  G~A.0.  Rev.,  Spring  1971, 
at  40. 

In  fact,  today  the  volume  of  transactions  has  Isd  to  the  use  of  statistical  sampling 
procedures  in  audit  ot  vouchers  under  SIOO.  2  S.  Etoc  No.  92-50,  92d  Cong.,  1st 
Sess.  (1971). 
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At  this  point,  three  deceptively  simple  provisions  come  into  play. 
The  first  two  were  originally  passed  in  1817  and  1868,  respectively, 
and  were  continued  in  the  Budget  and  Accounting  Act  of  1921.  First, 
section  305  of  the  Act  provides: 

All  claims   and  demands  whatever  by   the   Government  of  the 
United  States  or  against  it,  and  all  accounts  whatever  in  which  the 
povemment  of  the  United  States  is  concerned,  either  as  debtor  or 
creditor,  shall  be  setUed  and  adjusted  in  the  General  Accounting 
Office.1'3 
Secondly   section  304  states:    "Balances  certified  by  the  General  Ac- 
counting Office,  upon  the  settlement  of  pubUc  accounts,  shaU  be  final 
and  conclusive  upon  the  Executive  Branch  of  the  Government.      .  . 
FmaUy  Congress  also  provided  in  section  304:   "All  powers  and  duties 
which  on  June  30,  1921,  were  conferred  or  imposed  by  law  upon  the 
ComptroUer  of  the  Treasury  ...  shall  ...  be  vested  m  and  miposed 

Further,   some   agencies  have   been   given   specific  ^f.^^f^^^^l?^^.^^  ""^f;^, 

Tlo'  w'l    s?r'se?uVl972^a  'l      «>'   -1.  critic'izing  the  aaempt  to  subject  the 

Fel^l  Reirv'e  Boafd'to  GAO  a;dit  allWng  that  it  is  an  attempt  to  get  leg^laUve 

control  of  an  independent  entuy^  This   section   ^vas  originally   adopted   as  Act  of 

^         ,0,^     u    /?    s  o  V«;t^t    -^fifi-    "lAm  claims  and  demands  whatever,  by  the 

emmcot,  and  be  sub  ect  to  revision  only  by  .""?=f  ""^"J.^,  'll  45  §  2.  3  Slat 
,an,.  toe  Conr-  made  '•"'  <h„='^,'i^=  S^'nsSled  .o'^auio  i^  '  .^e' he'adj  ot  depan- 
'^trla^  oV^TSr  f  c^s££ay  be  ce^^ed  .0  ^>^^^^^, 

re^.:i';?L"5rb-.n^sr.r^~.;^ 

15  StaL  54.     These  sections  were  passed  m  order  to  let   Ir^.asuo   °"'^"        ....^ 

L^rp^^sJi.^-1  £:5sr.^.^ie^^^^^^^^^^ 

""^^in  the  Senate  version  of  the  Budget  and  Accounting  Act  of  1919  (the  Act  vet^d 
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upon  the  General  Accounting  Office  and  be  exercised  without  direction 
from  any  other  office."^^ 

For  purposes  of  these  provisions,  according  to  the  Comptroller 
General,  "[t]he  word  'setde'  means  to  ascertain  and  pay  while  'adjust' 
means  to  determine  the  amount  due.  .  .  Z'^*^  If  a  disbursir-?  oLilccr"^ 
accounts  are  found  in  order,  the  balances  arc  "'certified/'  if,  however, 
certain  payments  have  been  made  improperly,  an  "exception"  will  be 
stated  and  such  payments  will  be  "disallowed"  by  the  General  Account- 
ing Office.  If  the  Comptroller  General  cannot  be  persuaded  to  change 
his  mind,  recovery  of  the  payment  is  sought  first  from  the  payee.'' 
If  it  cannot  be  recovered  in  that  way,  the  Department  of  Joslice  is  re- 
quired by  law  to  bring  suit  against  the  disbursing  officer  personally 
to  make  the  Treasury  whole. ^* 

If  this  procedure  were  limited  to  disallowing  paymenis  made  cul- 
pably or  negligently  it  would  not  be  worthy  of  special  note,  but  it  has 
not  been  so  limited  by  the  Comptroller  General.  "Illegal"  pa\-meiits 
have  been  disallowed  as  well.  In  this  conte.xt,  "illegal"  means  any 
payment  made  under  an  interpretation  of  statute  or  law  diifereni  from 
that  of  the  Comptroller  General.  / 

A  good  illustration,  but  only  one  of  many,  is  pro\idec  by  Comp- 
troller General  McCarFs  first  vigorous  assertion  of  this  po'ver.^-'  The 
Federal  Employee's  Compensation  Commission  had  determined  to  pay 
compensation  to  workers  for  diseases  brought  on  by  several  years' 
work  under  unhealthful  conditions.  Only  a  year  after  taking  office,  in 
July  1922,  Comptroller  General  McCarl  informed  the  Commissicn  that 
compensation  could  be  paid  only  for  personal  injur}-,  not  such  occu- 
pational diseases.     He  refused  to  pay  certain  vouchers  wimout  docu- 

15.  31  U.S.C.  §  44  (1964). 

16.  4  CoMP.  Gen.  404,  405  (1924).  But  see  58  Cong.  Rec.  7-29-30  ri9l?) 
(colloquy  between  Congressman  Linthieum  and  Congressman  Taylor).  These  of  the 
Comptroller  General's  opinions  which  are  deemed  most  importa.nt  are  pubUsied  in 
annual  volumes  cited  herein  as  Comp.  Gen.  The  vast  majority  of  decisfons,  bc^ev-r, 
are  unpublished  and  only  available  (free  of  charge)  from  me  Reference  Deparr::e.":':  of 
the  GAO.  In  spite  of  this,  the  GAO  has  held  all  agencies  bound  lo  fallow  all  deci- 
sions, v.hether  published  or  not    28  Co.mp.  Gen.  69  (1948). 

17.  A  voluntary  refund  will  be  sought  first  from  the  payee,  but  fiiling  that  the 
Comptroller  General  may  set  off  the  "debt"'  against  a  payment  currently  due  the  con- 
tractor on  the  same  or  another  contract.  United  States  v.  Mursey  Trust  Cf_  332 
U.S.  234  (1947);  United  States  v.  Cohen,  389  F.2d  6S9  (5ih  Cir."  1557).  3u:  cj. 
United  States  v.  Isthmian  S.S.  Co.,  359  U.S.  314  (1959)  (admiralty  ca;^).  If  s^i-off 
is  impossible,  the  matter  may  be  referred  for  action  by  the  Justice  Dep2JTrr-eni, 
See  D.   Pace,  Negotiation  ant)  Management  of  Defense  CoNTTt.^CT5  38   (1970). 

18.  31  U.S.C.  §  505  (1970). 
*     19.    2Co?.rp.  Gen.  6  (1922). 
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mentation  that  the  payments  had  been  for  disease  traceable  to  specific 
injuries.  The  Commission  argued  that  its  o^n  findings  were  con- 
trolling on  the  issue  of  cause,  but  the  Comptroiier  General  disagreed. 
Any  time  the  spending  of  money  is  involved,  he  said,  the  decision 
of  the  Comptroiier  General  is  final. -•^ 

The  Commission  then  took  the  position  that  the  executive  agencies 
are  to  follow  the  opinions  of  the  i\ttorney  General,  not  Congress' 
agent,  the  Comptroller  General.  The  Attorney  General  in  this  case 
had  held  that  the  Comptroller  General  was  wTong  and  that  his  opmion 
need  not  be  followed.^^^  This  led  to  Comptroller  General  McCarl's  fa- 
mous "declaration  of  independence,"  written  directly  to  President  Hard- 
ing: 

I  am  always  pleased  to  consider  most  carefjlly  the  \ie'ws  of  any 
interested  branch  of  the  Govemmeat  in  connecrion  with  any  matt3r 
before  me  or  in  support  of  a  proper  request  icr  reconsideration  of 
action  taken,  but  I  may  not  accept  the  opinioa  of  any  oiiicial,  in- 
clusive of  the  Attorney  General,  as  coatroilicg  of  my  duty  under 
the  law." 

The  Commission  stood  firm,  so  the  Comptroller  General  disal- 
lowed over  ten  thousand  dollars  on  the  accounts  of  the  disbursing  offi- 
cer (who  of  course  was  not  a  member  of  the  Commission),  took  action 
to  recover  the  disallowances  from  his  surety,  and  withheld  pajments 
to  him  of  any  further  sums.-^ 

When  the  Commission  proposed  a  court  test  of  the  issue,  McCarl 
^  responded  with  what  was  undoubtedly  his  most  extraordinary  assertion 
of  authority: 

The  quesdon  as  to  the  right  and  duty  ci  the  accounting  officers 
...  to  refuse  to  allow  credit  ...  for  pa\Tnents  made  in  direct 
contravention  of  decisions  of  the  Comptrcller  General  of  the 
United  States  is  not  a  question  which  properly  may  be  submitted 
to  and  determined  by  any  court.-* 
That  statement  became  and  apparently  stiH  remains  GAO  doctrine. 
A  GAO  attorney  rationalized  the  position  this  way: 

The  Constitution  expressly  reserves  to  the  le^slative  department 
of  the  government,  as  against  both  the  executive  and  judicial  de- 
partments, control  over  all  mone>-s  in  the  Treasury  of  the  United 


20.  2  CoMP.  Gen.  225  (1922). 

21.  SSOp-Att-y  Gen.  476  (1923). 

22.  2  CoMP.  Gen.  784.787  (1923). 

23.  3  CoMP.  Gen.  497  (1924). 

24.  3  COMP.  Gen.  545,  548  (1924). 
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States  ....  [TJf  judicial  precedents  were  imperatively  binding 
on  the  acco\inting  officers,  money  would  be  drawn  from  the  Treas- 
ury not  only  by  appropriations  made  by  law  but  by  precedents 
established  by  courts  .  .  .  .-^ 

Comptroller  General  McCarl  attempted  again  and  again  to  control 
the  executive  by  audit.  He  spawned  ccuntlebs  controversies  over  such 
questions  as  whether  prosthetic  appliances  such  as  artificial  eyes  and 
limbs  constituted  "reasonable  medical  .  _  .  supplies"  for  which  the 

25.  McGuire,  The  Accounting  Officers  of  the  United  States  and  Judicial  Prece- 
dents, 19  Iix.  L.  Rev.  523,  531-32  (1925).  The  most  articulate  assertion  of  this  posi- 
tion had  been  by  Comptroller  of  the  Treasury  Lawrence  in  Meigs'  Res  Adjudlcaza 
Case,  VI  U.S.  First  Comptroller's  Dec.  220,  244  (1885),  refusing  to  follow  Meiss  v. 
United  States,  19  Q.  CI.  497  (18S4).  Comptroller  Lawrence  had  been  willing  to 
abide  by  decisions  of  the  United  States  Supreme  Court,  "the  most  learned  and  able 
judicial  body  of  this  or  any  other  country,"  but  argued  that  the  decisions  of  lower 
courts  might  be  '"erToneous"'  and  conflicting.  See  also  WnxouGHaY  159-70.  A  di- 
rectly contrary  view  cf  the  Comptroller  General's  duty  is  taken  in  Langelattig,  Ix^^ 
Status  of  the  Comptroller  General  of  the  United  States,  23  III.  L.  Rev.  556,  5S3-S7 
(1929). 

Probably  the  best  impartial  analysis  is  in  Mansfield,  Judicial  Review  of  the 
Comptroller  General,  20  CORNELL  L.Q.  459  (1935).  Mansfield  explains  thai  the 
Comptroller  General  was  never  permitted  to  appear  in  the  Coun  of  Ci2i~.s  to  defend 
his  position,  and  he  considered  the  Attorney  General  often  to  be  working  ar  cress- 
purposes  with  him.  As  a  result  he  considered  many  Court  of  Clairns  precedents  to 
be  bad  law  and  refused  to  follow  them.    Id.  at  470. 

Not  surprisingly,  the  Court  of  Claims  disagreed  as  to  the  GAO's  authority,  and 
the  controversy  led  to  outbursts  like  the  following  from  the  Court: 

This  quesuon  has  repeatedly,  in  previous  cases,  been  decided  in  favor  of  the 
plaintiff.  .  .  .  There  is  no  reason  why  the  plaintiff  should  have  been  put  to 
the  expense  of  bringing  suit  to  recover  what  is  unquestionably  cue  hLn  except 
the  arbitrary  action  of  the  General  Accounting  Office  in  refusing  to  foUoV 
the  law  as  it  has  been  announced  by  the  court  in  previous  decisions.  McCabe 
y.  United  States,  84  O.  CI.  291,  292  (1936).  'The  excuse  for  rot  mak- 
ing payment  is  stated  by  the  Acting  Comptroller  General  in  a  letter  that  is 
singrularlv  free  from  any  suspicion  of  logic."  Belcher  v.  United  Spates,  94 
a.  CI.  137,  140  (1941). 

The  GAO  rarely  asserts  this  position  today.  But  see  Shnitzer,  Tlie  United  Sra:es 
General  Accounting  Office,  2  West's  Federal  PR.<cncE  Ma.m.-.\i,  §  1701,  at  151 
(1970)  [hereinafter  cited  as  Shnitzer].  Mr.  Shnitzer  is  Associate  General  Coursel  of 
the  GAO  and  his  statements  of  policy  and  practice  are  reliable  and  authoritative. 
He  describes  lower  court  opinions  as  only  "persuasive"  to  the  GAO,  not  "bindinii.'" 
Shnitzer  §   1732. 

By  way  of  niastration,  the  Court  of  Claims  held  in  Tracy  v.  United  States,  142 
F.  Supp.  943  (Cl  Cl.  1956),  that  a  disabled  serviceman's  retirement  pay  is  to  be 
computed  on  the  basis  of  his  permanent  rank  rather  than  his  temporary  rank.  The 
Comptroller  General  criticized  the  decision  and  refused  to  follow  it,  36  Comp.  Gen. 
628  (1957),  but  after  the  Court  of  Claims  held  the  same  way  in  f.vo  later  cases  the 
Comptroller  General  gave  in,  37  Comp.  Gen.  585  (1958).  A  coun  decision  in  the 
specific  case  before  the  GAO,  however,  is  conceded  to  bind  the  Comptroller  General 
under  the  doctrine  of  "estoppel  by  judgmenL"  36  Comp.  Gen.  628  (1957);  Shnitzer 
§   1733. 

A  fascinating  recent  assertion  of  this  independence  is  Comp.  Gen.  Dec  No.  B- 
175004  (Oct  12,  1972)  (unpublished),  which  asserts  that  findings  of  fact  ard  con- 
clusions of  law  of  a  district  court  in  a  bid  protest  are  not  binding  upon  the  G.AO.  ror 
even  entitled  to  comity.    The  case  is  put  in  context  in  text  accompanying  notes      r'',^. 
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Government  might  pay.=^*  In  one  case  he  forbade  purchase  of  dis-  ._ 
count  bridge-toll  coupon  books  as  an  illegal  "advance  payment"  in 
spite  of  a  fifty  percent  saving.-^  Further,  ir.  one  of  many  confronta- 
tions with  President  Roosevelt  he  ruled  thai  ir.^  Denardi-cnt  cf  Agricul- 
ture could  not  relocate  farmers  as  part  of  a  New  Deal  emergency  relief 
program.-* 

The  Comptroller  General  argued  that  he  was  not  forcing  account- 
able officers  to  act  completely  at  their  peril,  since  Congress  had  pro- 
vided: 

Disbursing  officers,  or  the  head  of  any  executive  department, 
or  other  establishment  not  under  any  of  the  executive  departments 
may  apply  for  and  the  ComptroUer  General  shall  render  his  de- 
cision upon  any  question  involving  a  pa\-meni  to  be  made  by  them 
or  under  them,  which  decision,  when  rendered,  shaH  govern  the 
General  Accounting  Office  in  passing  upon  the  account  containing 
•    said  disbursement.-^ 

The  effect  of  this  advance  opinion  pro\-ision,  however,  is  even 
more  to  require  that  executive  agencies  obtain  and  follow  the  Comp- 
troller General's  interpretation  of  what  the  law  requires.  The  provision 
gave  the  Comptroller  General  the  theoretical  basis  effectively  to  require 
advance  approval  of  every  payment  by  a  federal  agency.  The  inci- 
dents of  GAO  mvolvement  in  executive  decisions  were  often  tnvial  in 
themselves  but  led  to  a  situation  in  which 

26     5  COMP.  Gen.  688   (1926),  affg  5  Comp.  Gen.  301    (1925).  and  rejecting 

^''^.^UnpublSed'^S  described  in  McDiar^.id.  -P-  -*-  ^^  1,o''l^ll{ 
■■  28     SeeAQ  Op.  Arr-y.  Gen.  193   (1942).  ciiing  Comp.  Gen.  Dec.  No.  B-23881 

^^'"2/'  3'1'usc'f  7?a970).     Certifying  officer,  may  request  advance . opiruons 
.  Vr.  iir  qr    5  8'>d  n970)      The  Comptroller  General  has  not  limited  him- 

parlme„«'   See%\.  49  Comp.  Gen.  59,  60-61  (1969),  lh=  Philadelphia  Plan  «»  du- 

cn«ed  in  text  accompanying  notes  34-52  m/m.  ,p 

An^teresting   illustration   of   this   advisory   function   was   provided   x^hen   Rep 

5!e   49   Op    aS-y.    Gen.   No.   36    (1969).   referring   to   the   G..\.0.    decision.     The 

Comprroner  clTerars   opinion   is   --V-^^ff,^^Tt^^'^:^:^T' 
GAO  and  members  of  Congress  are  treated  by  the  GAO  as    pnvileged. 

Private  TSens  also  can  get  advisory  opinions  from  th.  GAO  even  ^-^^^v^' 
vision  for  such  opinions  is  made  in  §  74.  Such  "private  mqu.nes  are  niost  often  liie 
hid  D.oiests  discussed  infra  in  Part  III.  As  Cibinic  and  Lasken  dr^ly  observe:  Left 
unex'pTaSed  ty  the  Comptroller  General  is  the  derivation  of  his  authority  to  make 
excepUons  to  the  statutory  law.      Cibinic  &  Lasken  377. 


61-502   O  -  75  -  20 
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[s]tanites  were  tortured,  and  the  usual  legal  presimiptions  re- 
versed, in  order  to  support  new  pretensions.  If  this  was  the  mean- 
ing of  independence,  it  was  abundantly  realized.  In  practice  it 
chiefly  meant  controversies  over  the  finality  of  adniinisiraiive  de- 
terminations and  the  continual  substitution  oi  the  Coniccrolkr 
General's  conclusions  on  matters  of  fact  and  or  law  for  those  of 
the  department  heads.  To  a  large  degree  he  was  successful  in 
these  assertions  and  in  consequence  he  narrowed  markedly  the 
previous  scope  of  departmental  discretion,^" 

Change  to  Comprehensive  Audits 

Comptrollers  General  since  McCarl  have  continued  the  attempt 
to  control  by  audit,  albeit  less  often-^^    One  reason  the  pace  has  slack- 


30.  Mansfield  71-72;  cf.  WaLOUCHBY  17-38.  See  also  McDiarmid,  supra  note 
9,  at  510:  "Since  it  is  removed  from  actual  administration,  the  General  x^ccouniing 
Office  constantly  requires  detailed  information  supporting  a  proposed  expenditure  of 
minor  proportions.  The  cost  of  preparation  may  exceed  many  times  the  amount  of 
the  expenditure  itself  .  .  .  ." 

31.  For  example,  in  1955,  Congress  had  prohibited. "disposal  or  transfer  by  con- 
tract or  otherwise  of  work  that  has  been  .  .  .  performed  by  civilian  personnel  of  ±e 
Department  of  Defense  unless  justified  to  the  Appropriations  Committees  Act  of 
July  13,  1955,  ch.  358,  §  638,  69  StaL  321  (1955).  President  Eisenhower  threatened 
to  ignore  this  "unconstitutional"  constraint  on  executive  action.  Tee  Comptroller 
General  thereupon  announced  that  he  would  uphold  the  legislation  and  disallow  rav- 
ments  made  in  violation  of  iL  See  Indochina:  The  CoNSTirLTiON.u.  Crisis.  116 
Cong.  Rec.  15,414  n-64  (1970).  See  also  the  GAO's  discussion  of  what  it  sees  as  its 
jurisdiction  in  46  Comp.  Gen.  441,  453  (1966). 

There  is  another  way  in  which  the  audit  process  has  gotten  the  Comptroller 
General  into  potentially  sensitive  areas.  As  part  of  the  power  to  settle  accounts,  the 
GAO  has  acted  as  the  arbiter  of  disputes  between  federal  agencies.  For  exainple,  in 
1970  the  Corps  of  Engineers  sought  reimbursement  from  the  Department  cf  the 
Interior  for  damage  to  a  park  caused  during  construction  of  a  power  plant  ai  Grand 
Coulee  Dam.  In  effect  a  judicial  proceeding  was  impossible  because  the  courts  have 
said  a  suit  by  one  agency  against  another  is  really  one  by  the  United  States  against 
itself.  See  Defense  Suplies  Corp.  v.  United  States  Lines  Co.,  148  F.2d  3I1~  312 
(2d  Cir.  1945).  The  Comptroller  General  followed  his  "longstanding  rule  that  one 
executive  department  may  not  reimburse  another  for  use  of  real  property  damaged  by 
another  agency."  1970  Comp.  Gen.  Ann.  Rep.  114,  ciring  Comp.  Gen.  Dec.  No.  B- 
169228  (Apr.  14,  1970)  (unpublished).  See  also  Note.  The  Comptroller  General 
of  the  United  States:  The  Broad  Power  to  Settle  and  Adjust  All  Claims  and  Ac- 
counts. 70  KA.RV.  L.  Rev.  350,  353-54  (1956). 

To  date,  no  major  concern  seems  to  have  been  expressed  over  the  'Comptroller 
General's  handling  such  questions,  but  one  can  imaigne  problems  arising.  .Anvtime 
agency  A  does  something  for  agency  B  without  reimbursement,  agency  B  is  better  able 
to  perform  its  statutory  duties  and  agency  A  is  less  able  to  perform  its  own.  A  shift 
in  priorities  can  thus  be  accomplished  by  whoever  is  the  arbiter.  For  example,  the 
Department  of  Defense,  through  its  Domestic  Action  Program,  provides  manpower  and 
use  of  facilities  to  sponsor  various  social  welfare  actindes  in  conjunction  with  other 
agencies.  The  General  Accounting  Office  presumably  would  take  the  position  that  it 
could  determine  (a)  whether  the  other  agencies  may,  must,  or  may  not  reimbur^  the 
Department  of  Defense,  or  (b)  whether  the  Department  of  Defense  has  exceeded  its 
statutory  authority.     The  Attorney  Genral  might  well  take  another  position.     Such 
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ened  is  that  the  practical  meaning  of  "audit"  as  used  by  the  Comp- 
troller General  has  changed  over  the  years.  The  most  significant  de- 
velopment was  the  Accounting  and  Auditing  Procedures  Act  of  1950. 
Where  early  Comptrollers  General  rdiea  on  "centralized  voucher  au- 
dits," today  the  emphasis  is  on  "comprehensive  audits." 

The  centralized  voucher  audit  consists  of  the  examicatioa  of 
expenditure  and  collection  vouchers  and  related  documenis  sub- 
mitted periodically  in  support  of  financial  transactions  of  ^Gov- 
ernment officers  having  personal  accountability  for  public  funds. 
The  main  objectives  of  this  type  of  audit  are  to  determine  whether 
expendimres  are  made  legally  and  solely  for  the  objects  for  which 
appropriations  were  made.  .  .  . 

In  contrast,  die  comprehensive  audit  is  performed  at  the  site 
of  operations,  its  scope  encompasses  the  agency  as  a  whole  and  its 
activities,  and  the  extent  of  detailed  examinauon  work  is  gov- 
erned by  the  adequacy  and  effectiveness  of  the  controls  exercised 
by  the  management  over  its  operations,  as  determined  by  a  study 
and  testins  of  those  controls.^- 


questions  could  become  as  sensitive  as  those  about  the  Philadelphia  Plan,  discussed  in 
text  accomoanving  notes  34-52  infra. 

32^Late  COMM.  ON  GOVT  Operations,  Rzvt^  of  Audit  Reports  of  the 
COMPTKOLLER  Gener-.l,  S.  Rep.  No.  1572.  84Lh  Cong.  2d  Sess  1^  (1^36).  See  also 
S^^DoTno.  11,  87th  Con?..  1st  Sess.  (1961);  Siaats,  GA.O.  Audrang  m  the  Sevennes. 
The  G.A.0.  Rev..  Spring  1972,  at  1.  .  r.  A  n 

The  shift  from  detaUed  voucher  audit  to  compreneasive  audu  co^d  the  <jr.A.U. 
work  force  to  shrink  from  15,000  in  1945  to  4..300  in  196x  Heann^s  Pursuant  to 
T  Con  Res.  2  Before  the  Joint  Committee  on  the  Organization  of  the  Conoress 
89th  Cong.,  1st  Sess.,  pt  9.  at  1388  (1965)  (tesiimony  of  Acung  Comptroller  General 

^''""Another  importar^t  feature  of  the   1950  Act  had  to  «Jo  with  agency  Recounting 
systems.     The  First  Hoover  Commission  had  recominecded  the  creauon  of  a    per- 
for^Sice  budget"  which  focused  on  objectives  to  be  met  rather  tnan  «ems  to  be 
pu^h^d.     It  also  proposed  creation  of  an  Accountant  General  to  prescnbe  agency 
accountinc-   methods,   subject  to   approval  by  the  ComptrcUer  General      The  Com- 
Sn^elieTed  T.  accounting  is  a  management  tool  and  thus  snould  be  the  respon- 
Sy  of  the  executive.     Congress  recognized  that  acccaaung  and  aucu  mg  involved 
mo  e  than 'S.e  processing  of  agency  vouchers    but  it  did  --  --t  ^^^  ^jvc  auOionty 
S>moletely  to  the  executive  branch.     See  H.R.  Re?.  No.  25^6,   sist  Cong..  2d  Sess. 
0^50      a^d  S^'r^p-  No.  2031.  81st  Cong.  2d  Sess.  (1950).     \^^%Xr^^"^"^ 
Jirinsible  for  initial  development  of  their  account-ig  s>-.tems    but  left  .the  C^mp- 
SrSeneral  in   charge  of   (1)    prescribing  "prtr.cn>les,   standards,   and   related  re- 
quirements" for  agency  accounting  systems,  (2)  approval  of  such  systems,  and  (3)  re- 
Sn'  the  sy  terns  from  time  to  time.     A  number  ox  agenaes  have  even  now  not 
had  thdr  accounting  systems  approved.    See  HJl.  Rep.  No.  1/9    S9ih  Cong.,  1st  Sess. 
096?)     WA^espIct'o  the  original  understanding  of  the  GAO's  «)le  m  the  develop- 
ment  o   accounting  systems,  see  M.vnsf.eld  198-224;  Wuxocghey  109-.5. 

y^other  provision,  31  U.S.C.  §  60.  had  been  adopted  even  e^her  m  ^946  It 
authored  and  directed  the  Comptroller  General  to  make  an  -expenditure  ai^ysis  of 
each  e?ecuttve  a.ency  "to  determine  whether  public  funds  have  been  economically  and 
eSciently  administered  and  expended."  However  Congress  has  never  appropriated 
funds  to  permit  the  GAO  to  carry  out  this  task. 
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The  significance  of  the  distinction  for  our  purposes  is  two-fold. 
First,  under  a  voucher  audit  the  Comptroller  General  has  many  more 
individual  opportunities  to  make  a  decision  on  legahiy.  Each  one  is  a 
potential  disallowance.  The  present  Comptroller  General  thus  ex- 
presses his  judgments  of  policy  in  comprejien.^ive  recort-j  more  often 
than  in  legal  opinions  on  specific  payments.  Seccndly.  the  disallow- 
ances under  a  voucher  audit,  although  annoying,  are  often  coUaieral 
to  program  objectives  and  thus  only  occasionally  trigger  a  violent  ex- 
ecutive response.'''  Disallowances  under  a  comprehensive  audit,  how- 
ever, almost  by  definition  would  go  to  the  heart  of  a  program.  The 
response  could  be  expected  often  to  equal  the  most  celebrated  threat- 
ened disallowance  in  recent  years — that  invohing  the  so-called  Phiia- 
delphia  Plan. 

The  Philadelphia  Plan 

Executive  Orders  dating  from  1941  have  required  non-discrimina- 
tion clauses  m  government  contracts  that  provided  sanctions  for  racial 
discrimination  during  contract  performance."*  In  1966,  however,  the 
Labor  Department  tried  to  add  teeth  to  the  clauses  by  requuin-z  that 
bidders  submit  affirmative  action  programs  for  approval  by  the  Office 
of  Federal  Contract  Compliance  (OFCC)  prior  to  contract  award. 
The  requirement  was  tested  in  St.  Louis,  San  Francisco,  and  Cleveland 
for  ahnost  nvo  years,  and  in  February  1968  the  Johnson  Administra- 
tion proposed  regulations  to  implement  the  practice  nationwide.^' 

Representative  William  C.  Cramer  of  Rorida  called  the  Comp- 
troller General's  attention  to  the  plan.  He  objected  to  the  Labor  De- 
partment's requiring  an  "acceptable  program"  without  defmmg  in  ad- 
vance for  bidders  what  minimum  promise  was  reauired  for  accepta- 
bility. 

In  its  first  reply  to  Representative  Cramer,  the  General  Accounting 
Office  attempted  to  avoid  a  direct  confrontation  with  the  executive 
agency.     Assistant  Comptroller  General  Frank  Weitzel  noted  that  no 

33.  This  point  is  perceptively  made  in  Cifainic  &  Lasken  378-79. 

34.  Exec.  Order  No.  8,802,  6  Fed.  Reg.  3109,  3  C.F.R.  957  (1938-43  Compila- 
tion) (1941),  was  the  first.  E.xec.  Order  No.  11,246,  30  Fed.  Reg.  12.319,  3  CJ="JL 
167  (Supp.  1965)  (1965),  is  the  basis  of  the  current  clanse.  Current  regulations  on 
equal  opportunity  in  federal  contracting  are  collected  in  41  CJF.R.  Ch.  60  (1972). 
A  good  discussion  of  the  background  leading  up  to  the  Philadelphia  Plan  is  contairTed 
in  Comment,  The  Philadelphia  Plan:  A  Study  in  the  Dynamics  of  Ex'tuih-e  Po-wer 
39  U.  Cm.  L.  Rev.  723  (1 972  ) . 

-     35.    33  Fed.  Reg.  3000  (1968). 


305 

1292     '  NORTH  CAROLINA  LAW  REVIEW  [Vol.  51 

cases  had  yet  arisen  in  which  a  low  bidder  had  actually  lost  a  contract 
because  of  an  unacceptable  affirmative  action  progranL^^  He  acknowl- 
edged, however,  that  failure  to  include  minimum  standards  of  ac- 
ceptability constituted  a  "technical  violation"  of  the  competitive  bid- 
ding regulations,  which  require  that  a  contract  must  be  awarded  en  the 
basis  of  price  alone  and  musi  not  require  ne.^otiiiLion  airer  the  bids 
are  opened/'**  A  letter  was  sent  to  the  Secretary  of  Labor  "advising"  him 
of  this  problem. 

That,  of  course,  was  not  what  the  Labor  Department  wanted  to 
hear.  Apparently,  part  of  the  Department's  fear  was  that  ••mimmum 
standards"  would  become  the  maximum  proposed.  Part  of  the  psy- 
chology of  affirmative  action  was  getting  the  contractor  to  use  "the 
utmost  in  creativity,  ingenuity  and  imagination,"''  and  the  depart- 
ment apparently  hoped  to  use  the  ambiguity  of  the  situation  itself  to 
bluff  contractors  into  more  generous,  carefully-considered  proposals. 

Representative  Cramer,  however,  would  not  quit.  He  pointed 
out  that  the  "Philadelphia  Pre-Award  Plan,"  adopted  m  1967  prior 
to  the  1968  GAO  opinion,  was  equally  vague  about  the  mimmum 
standard  for  compliance  and  had  not  been  changed  in  response  to  the 
first  opinion.  In  reply  to  this  complamt,  the  Comptroller  General  was 
more  direct  in  his  ruling: 

[I]n  our  view  where  federally  assisted  contracts  are  required 
to  be  awarded  on  the  basis  of  publicly  advenised  competitive  bid- 
ding, award  may  not  properly  be  withheld  pursuant  to  tne  Plan 
from  the  lowest  responsible  and  otherwise  responsive  bidder  on 
the  basis  of  an  unacceptable  affirmative  aciion  program,  until  pro- 
vision is  made  for  informing  prospective  bidders  or  detmite  mm- 
imum  requirements  to  be  met  by  the  bidders  program  and  any 
other  standards  or  criteria  by  which  the  acceptabilitv'  oi  such  pro- 
gram would  be  judged. 

mhe  present  lack  of  specific  detail  and  rigid  guideline 
requirements  for  an  acceptable  affirmative  action  program  .  . 
permits  denial  of  a  contract  to  the  low  bidder  to  be  based  on 


56.   47  CoMP.  Gen.  666,  669  (1968).  _  ,      ,   _ 

37  Se^^ulaSns    goveming   federal   civilian    procuremeuU    Federal   Procur^ 

(ASPR),  published  pursuant  to   lU  u.b.t-.  3  — u—     ^-^^ 

deals  with  the  requirements  for  formal  adverasing.  ■i->s  MQfiX^    and  is 

38  This  justification  may  be  found  in  48  Comp.  Ge-n.  326.  328  (1968).  and  is 
apparentirifirring  to  an  unpublished  letter  from  the  Department  of  Labor  to  the 
GAO. 
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purely  arbitrary  or  capricious  decisions,  and  award  to  be  made  on 
the  basis  of  similar  decisions.^^ 

On  this  point  the  new  Nixon  Administration  then  yielded.  Re- 
vised standards  were  issued  that  required  the  OFCC  Area  Coordinator 
to  set  a  "range  of  minoriiy  manpower  utilization  ct  e::ch  of  the  desig- 
nated trades"  which  would  go  out  with  the  invitation  for  bids.  Each 
contractor  was  then  to  be  required  to  submit  his  own  specified  range 
in  his  proposal.  If  his  range  was  not  equal  to  or  more  ambitioui  than 
that  set  by  the  OFCC,  he  would  be  non-responsive  and  would  not  get 
the  contract.    There  was  to  be  no  negotiation.''* 

One  might  have  thought  that  the  Comptroller  General  would  be 
satisfied.  His  only  previous  objection  apparently  had  been  met  in  the 
manner  he  had  suggested.  However  his  involvement  in  ihe  issue  had 
only  begun.  In  response  to  further  questions  from  unnamed  members 
of  Congress,  he  solicited  a  memorandum  from  the  Solicitor  of  Labor 
on  the  legalit}'  of  the  revised  plan. 

The  Solicitor's  brief  relied  heavily  on  the  Government's  power  to 
prescribe  the  terms  and  conditions  on  which  it  wiU  contract,'*^  but  the 
Comptroller  General  was  unconvinced.  The  requirement  of  goals  sat- 
isfied the  procurement  statutes'  requirement  of  specificity,  but  it  raised 
problems  under  the  Civil  Rights  Act  of  1964.  Requiring  a  contractor 
to  meet  minorit}-  employment  goals,  the  Comptroller  Ge.neral  reasoned, 
would  require  him  to  make  race  a  factor  in  hiring.  Indeed  it  would 
constitute  a  "quota"  system  expressly  prohibited  by  the  Act.  Quoting 
extensively  from  the  legislative  history,  he  concluded  that  hiring  to 
achieve  a  racial  balance  was  prohibited."*^ 

39.  48  Co>.fP.  Gen.  326,  328  (1968). 

40.  Order  to  the  Heads  of  All  Agencies  from  Assistant  Secretary'  of  Labor  Arthur 
A.  Fletcher  Ancouncing  the  Revised  Philadelphia  Plan  6,  9  (June  27,  1969),  re- 
printed, 115  Cong.  Rec.  39,951-53  (1969). 

41.  The  Solicitor's  forty-four-page  typewritten  brief  is  unpublished  and  undated 
but  has  been  reprinted  in  Hearings  on  the  Philadelphia  Plan  and  S.  931  before  the 
Subcomm.  on  Separation  of  Powers  of  the  Senate  Comm.  on  the  Judiciary,  91si  Cong.. 
1st  Sess.  at  255-74  (1969). 

42.  49  CoMP.  Gen.  59.  65-67,  71  (1969).  There  can  be  no  doubt  that  Comp- 
troller General  Staats  intended  to  reiterate  the  jurisdictional  philosophy  of  Comptroller 
General  McCarl:  "Our  interest  and  authority  in  the  matter  exists  by  virtue  of  the 
duty  imposed  upon  our  Office  by  the  Congress  to  audit  all  expenditures  of  appropriated 
funds,  which  necessarily  involves  the  determination  of  the  legality  of  such  expenditures 
.  .  .  ."  Id.  at  60-61.  See  also  117  Cong.  Rec.  36,642  (1971),  where  Senator  Ervin 
quotes  Comptroller  General  Staats  as  writing:  "While  the  number  of  instances  where 
these  differences  over  the  authority  of  the  GAO  is  relatively  small,  we  believe  .  .  .  they 
present  a  substantial  threat  to  the  maintenance  of  effective  legislative  control  over 
the  expenditure  of  public  funds." 
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The  Labor  Department  had,  of  course,  consulted  with  the  Depart- 
ment of  Justice  throughout  the  now  eighteen-month-long  controversy. 
At  this  point,  a  formal  opinion  of  the  Attorney  General  was  solicited. 
Not  surprisingly,  the  Auorney  General  rlatl}  disagreed  v.:ih  the  Comp- 
troller General's  finding  of  compulsory  quotas.  He  pointed  to  specific 
provisions  of  the  plan  and  said: 

The  Plan  provides  that  the  contr2cior's  co33iitmeat  to  specific 
goals  "is  not  intended  and  shaU  not  be  used  to  discriminaLe  against 
any  qualified   appUcant  or   employee   (sec.    6ib)(2))."      Further- 
more, the  obligation  to  meet  the  goals  is  not  absoluie.     "In  the 
event  of  failure  to  meet  the  goals,  the  contractor  shall  be  given 
an  opportunity  to  demonstrate  thai  he  made  ever>'  good  faith  ef- 
fort to  meet  his  commitment.     In  any  proceeding  in  which  such 
good  faith  performance  is  in  issue,  the  coniractor"s  endre  com- 
pUance  posture  shall  be  reviewed  and  evaluated  m  the  process  of 
considering  the  imposition  of  sanctions."    (sec.  S(g)).^^ 
The  Department  of  Labor  thus  proceeded  with  the  plan,  but  many 
members  of  Congress,  led  by  Senator  Sam  Er\in,  expressed  indigna- 
tion.   The  Subcommittee  on  Separation  of  Powers  of  the  Senate  Judi- 
ciary Committee  held  hearings  on  "whether  the  Labor  Department  has 
usurped  Congressional  authority.  .  .  ."**     Citing  the   statutory  lan- 
guage that  the  Comptroller  General's  decisions  are  "fLnal  and  con- 
clusive upon  the  executive  branch  of  the  Government "  Senator  Ervin 
urged  the  Senate  not  to  "shirk  the  Constitutional  responsibility  of  Con- 
gress to  maintain  control  over  appropriations.""     Indeed,  he  intro- 


43.   42  Op.  Arrt  Gen.  No.  37  at  4  (1969).    Ths  Attorcefy  General  reasoned 

further:  . 

The  United  States  as  a  contracting  paity  may  not  require  an  e-.?loyer  to  en- 
gage in  practices  which  Congress  has  prohibited.  It  does  net  follow,  how- 
ever,  that  the  United  Slates  may  noi  require  oi  those  v.ho  contract  ■^^.ih  it 
certain  employment  practices  which  Congress  has  not  seen  :it  to  require  of 
employers  generally.  .  .  . 

mhe  employer  may  have  a  right  to  refuse  to  abandon  his  customaiy 
hiring  practices,  but  he  has  no  right  to  contract  wi-Ji  the  Government  on  his 

own  terms.  .         .  . .         ^.     ,      • 

Id.  at  5,  9   (citations  omitted).     For  an  opposing  view  on  this  particular  issue  see 
Remmert,  Executive  Order  11,246:  Execurr.-e  Er.crc-cchrr.cr.:,  55  .A.B..\J.  1037  (1969). 

The  Attorney  General's  closing  sentence  panicuLirly  incensed  the  Comptroller 
General:   "1  hardly  need  add  that  the  conclusions  e.vprissed  herein  may  be  relied  on  by 

endes  and  iheir  accountable  officers  in  the 


ATTY  Ge-V.  at  11-12. 


your  Department  and  other  coDtractmg  agencies 
administration  of  Executive  Order  1 1246."    42  Op. 

44.  Hearings  on  the  Philadelphia  Plan,  supra  cote  41,  at  1. 
■  45.  115  Cong.  Rec.  39,126  (1969).  The  SoHcitor  of  Labor  sought  to  explain 
why  he'  followed  the  Attomev  General  instead  of  the  Comptroller  General  by  saying 
that  while  the  latter  could  m'le  on  legahty  of  particular  vouchers,  the  former  had  au- 
thority to  direct  the  executive  departments  on  broad  -questions  oi  general  importance 
directly  affecting  the  performance  by  Esecotive  aget:cies  of  functions  iadppendendy 
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duced  a  rider  to  the  Supplemental  Appropriation  Bill  of  1970,  con- 
sidered during  Christmas  week  of  1969,  which  would  have  expressly 
prohibited  expenditure  of  any  federal  funds  on  any  "contract  or  agree- 
ment which  the  Comptroller  General  of  the  United  States  holds  to  be 
in  contravention  of  any  Federal  statute."^'^  Ke,  of  course,  asserted  that 
this  only  confirmed  the  power  the  Gx\0  already  had.^' 

Congress  desperately  wanted  to  get  home  for  Christinas,  and  Pres- 
ident NLxon  equally  wanted  to  be  free  of  binding  GAO  review.  The 
President  threatened  to  veto  any  legislation,  includmg  the  supplemental 
appropriation  to  run  all  federal  agencies,  which  contained  such,  a  pro- 
vision.-*^ What  had  begun  as  an  issue  over  the  Civil  Rights  Act  thus 
ultimately  became — or  was  treated  as — a  confrontation  of  legislative 
and  executive  power.  In  that  round,  Congress  gave  in  to  the  Presi- 
dent, although  Senator  Ervin's  position  received  considerable  support^® 

The  matter  never  reached  the  stage  of  GAO  disallowance.  Be- 
fore the  plan  could  be  implemented,  an  association  of  contractors  sued 
to  enjoin  inclusion  of  the  Philadelphia  Plan  provisions  in  an  invitadon 
for  bids  for  construction  of  a  Marsh  Creek  dain.  The  district  coun  up- 
held the  plan  requirements  and  granted  summary  judgment  for  the 
govemment.=^  The  court  of  appeals  affkmed,^^  and  the  Supreme 
Court  denied  certiorari.* - 


confided  to  them  and  not  those  simply  involving  payment."  115  Cong.  Reg.  39,123 
(1969).  The  abstract  debate  over  the  relaUve  powers  of  the  Comptroller  General  and 
Attorney  General  is  lengthy  and  need  not  be  repeated  hare.  See  VViLLoucHaY  -^-61; 
Birabamn,  Government  Contracts:  The  Role  of  the  Comptroller  Ger.ercd,  42  .\.B-AJ. 
433  (1956);  McGuire,  The  Opinions  of  the  Attorney  General  and  iha  General  Ac- 
counting Office,  15  Geo.  L.J.  115  (1927);  Note,  Alice  in  Wunderiich:  The  Af.amey 
CeneraVs  Dream  of  Limiting  the  GAO's  Claim  Settlement  Auihoriry,  18  Cath.  U  L. 
Rev.  544(1969). 

46.  InU-oduced  as  §  904  of  H.R.  15209,  91st  Cong.,  1st  Sess.  (1969);  see  US 
CONO.  Rec.  39,944  (1969). 

47.  The  proposed  section  began,  "In  view  of  and  in  confirmation  of  the  authority 
invested  in  the  Comptroller  General  of  the  United  States  bv  the  Budaet  and  Accoannng 
Act  of  1921  .  .  .  ."    H.R.  15209,  91st  Cong.,  1st  Sess.  §  904  (1969).  ' 

48.  1969  PuBuc  Papers  of  the  Presidents  of  the  Unitei)  States:  Richard 
Nixon  1038.  1039,  received  by  the  Congress  at  115  Cong.  Rec.  40,753  (1S69). 

49.  The  vote,  held  late  on  December  22,  was  39-29  to  defeat  the  provision. 
115  Cong.  Rec.  40.749  (1969). 

50.  Contractors  Ass'n  of  E.  Pennsylvania  v.  Secretary  of  Labor,  311  F.  Snpp. 
1002  (E.D.  Pa,  1970). 

51.  Contractors  Ass'n  of  E.  Pennsylvania  v.  Secretary  of  Labor,  442  FJd  159 
(3d  Cir.  1971).  The  court  held  that  the  authority  to  prescribe  the  Plan  arises  from 
the  broad  graat  of  procurement  authority  in  titles  40  and  41  of  the  United  States  Code. 
The  court  went  on,  'This  [Civil  Rights  Act]  general  prohibition  against  discriminauoa 
cannot  be  construed  as  limiting  Executive  authority  in  defining  appropriate  affirma- 
tive action  on  the  part  of  a  contractor."    Id.  at  173. 

52.  404  U.S.  854  (1971).     The  Comptroller  General  apparently  has  acquiesced 
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Who  Shall  Restrain  the  Executive? 

The  Comptroller  General's  attempt  to  stop  the  Philadelphia  Plan 
and  even  the  controversies  of  the  McCarl  era  were  not  solely  attempts 
at  institutional  empire  building.  They  reilected  a  functional  defi- 
ciency in  the  .American  system  of  government.  Legislation  authorizmg 
executive  action  can  and  often  does  set  specific  limits  on  ihat  author- 
ity." The  power  to  authorize  must  necessarily  include  some  power 
to  define  the  boundaries.  Congress,  however,  cannot  have  the  fore- 
sight to  define  the  limits  on  authority  in  every  concrete  case.  More- 
over, as  problems  change,  limits  once  precise  become  hard  to  apply. 


in  the  court's  conclusions  and  has  made  no  farther  objecticas  on  this  particular  issue. 

'-''  ^o'n'a'la^rc^r-.hi'iLu^/;he  le.ali.,  of  the  S^  Business  Ad.inutotion's  . 
prograi;.  for  assisting  minority  enterprise,  the  GAO  has  gcoe  from  a  pcs.tion  of  ua- 
certointy  to  one  upholding  the  program.  _ 

Pacific  Coast  Util.  Serv.  v.  Laird,  Cml  No.  /1-1035  LHB  (>JJ./-ai.,  jane  1 3, 
197Ulushddiais  so-called  SBA  §  8(a)  program  illegal.  That  c.se  ^  now  pendmg 
Zo^  tl  Ninth  Circuit.  .Another  case  Ray  BailUe  1^^  "^  -J^.^^^PJ;  „',^^ 
F  Sudd  194  (D  Fb.  1971).  had  also  hela  the  plan  u.fgal,  cut  Jiat  case  ftas  now 
Ln  Sened/477  F.2d  696  (5.h  C.rl973),  Toe  ff^^^  ^^^  ^^^\^ 
Kleen-Rite  Janitorial  Services  v.  La.rd.  CimI  >°-  ^^-'/^^  ^?;  ^ -^-oil^o  m 
mn  and  Space  Services  of  Georgia  v.  Lakd.  18  CCH  Cont.  Ca^  F.  ,  86^20  (D. 
ionn 'r972)^'ne?ther^f  which  was  "appealed.  Up  unt^the  Cou.t  or  Appeals  decision 
^BailUc,  the  law  was  sufficiently  unclear  that  the  Corr:?troUer  General  refused  to 
mle  Comp  Gen  Dec.  No.  B-175609  (June  27,  1972)  (unpud.si:ed).  \Vh^r,  he 
S^urt  ofXpeals'decision  was  announced,  however.  ihe_  ^f^Ptroier  General  accep^d 

STe  position  that  the  plan  is  legal.  Comp  Gen.  ^ec  ^v/l5,l[^^^'-F'';'y845 
published)-  cf  Fortec  Constructors  v.  Kleppe,  18  CCn  Cont.  Ca>.  F.  .  S6,845 
(DX)  C  1972)  aUd,  18  CCH  Cont.  Cas.  F.  ^  86,911  (D.C.  Cir.  19o).  See  senerally 
Sfoft  Tie  Small  Business  Administration^  end  its  Mlnonty  Subcontracung  Program, 
7  Pi;b.  CONT.  Newsletter  No.  2,  at  11  (19.2).  mncr    s  7007  n970-» 

53     Most  restrictions  have  been  innocuous.     See,  e.g^  10  U.S.C.  3  2207  (197U) 

^  A  w,l,/nfnf  draftees  bevond  We^.em  Hemisphere  and  U.S.  possessions  and 
dmg  deployment  of  f  ^1^^".^^^°"'' ,;\f- r  ,,0  .9  Sia'  3^1  (forbidding  -'conUacting 
territories);  Act  of  July  13.  1955  ch.  358,  3  6^^' ^^,^f;>'*-;^''7Q  ,953  Pub  L.  No 
nnt"  nf  work  done  by  federal  c  vilian  employees);  Act  o.  Dec.  19,  lybJ.  t^o.  l.  ixu. 
8?215  79  Stat  440  (forbidding -use  of  NASA  funds  fo.  joint  Soviet-Amencan  lunar 
f^5ing  progVam)     See  also  115  Cong.  Rec.  40,015  (1969),  summanzmg  other  exam- 

^'""a  somewhat  different  problem  was  presented  in  1S62  ^J^"  Co°S^^^/°"8i',*J° 
compe/Te  President  to  s^nd  funds  on  the  RS-70  n^ned  bom^r  g-  D-v'^ 
cc/mfci    u  Reaiiire  Defense  Expenduures,  Z3  FoRD.  L.  Rev.  39  U^o^j. 

Congrcs^onal  f^,'^^^ 'J J"/J'X  PrL/rfe/i/.-  The  Consr.:urioncl  Issue,  38  Geo.  W^sh. 
^^"V    124  (1969)    c/gW  Porter  of  the  President  :o  Impound  Appro- 

^./vZiWih  ^oecid  Reference  to  Grants-in-Aid  to  Segregated  Activities.  11 
Cu["rev  S  (1962  TheTssue  was  raised  again  in  the  closing  days  of  the 
Md  ^ngre«  when  President  Nixon  sought  authority  to  IJBiit  spending  to  250  b.lUon 
Soflarfin  Sil  y^ar  1973.    See  generally  Comment,  40  U.  Cm.  L.  Rev.,  supra  note  1. 
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Congress  sometimes  may  even  leave  statutes  intentionally  vague  on  con- 
troversial issues  on  which  no  single  position  can  command  a  majority.*' 

But  just  as  Congress  must  have  the  power  to  limit  authority,  it 
seems  fair  to  suggest  that  the  Executive  should  have  tv,t  discreiion  to 
choose  the  strategy  for  carrymg  out  a  given  legislative  mandate.  If 
the  President  is  to  be  held  responsible  for  program  results,  and  he 
should  be,  he  should  have  as  few  limits  as  possible  on  his  choice  of 
methods/^"  What  the  Constitution  has  failed  to  pro\ide  is  a  specific 
mechanism  for  determining  when  the  President  has  gone  too  far  in  his 
choice  of  alternatives.  Without  such  a  constraint  the  executive  branch 
can  be  virtually  unrestrained  in  the  definidon  as  vveU  as  the  execution 
of  policy.  The  critics  of  recent  Presidents'  conduct  of  foreign  and  do- 
mestic affairs  have  been  making  what  amounts  to  this  same  point. 

In  France,  for  example,  the  Cour  des  Comptes,  an  administrative 
court,  performs  the  limiting  role.^''*  The  Republic  of  China  constitu- 
tion provided  for  five  branches  of  government,  one  of  which  was  as- 
signed this  task.^'  In  the  United  States  the  GAO  has  moved  into 
the  vacuum.  The  question  seems  to  be  not  whether  the  role  needs 
performing  but  whether  the  GAO  is  the  best  agency  to  do  it 

An  example  may  help  illustrate  the  problem.  Since  1969  the  De- 
fense Appropriations  Act  has  provided  that  "none  of  the  funds  appro- 
priated by  this  Act  shall  be  used  to  finance  the  introduction  of  Ameri- 
can ground  combat  troops  into  Laos  and  Thailand."-^*  Suppose  it 
were  alleged  that  Army  personnel  guarding  Air  Force  bases  in  Thailand 
are  "ground  combat  troops."    Who  is  to  decide?    It  might -be  difficult 


54.  Koslow,  Standardless  Administrative  Adjudication,  22  Adnhn.  L.  Rfv.  407 
(1970);  cj.  MilJer,  Statutory  Language  and  the  Purposive  Use  of  Ambiguity  4'>  Va 
L-Rev.  23  (1955). 

55.  This  was  the  essential  message  of  Professor  Mansfield  in  1939.  Man-sfield 
11-12,  178-81.  See  also  MAPI  Study  34-38.  Professor  Cibinic  i>e.-ceptively  obsenes 
in  this  same  vein  that  the  weak  executive  does  not  want  to  be  accountable  and  uses  the 
GAO  as  a  crutch.  When  he  has  a  tough  issue  he  can  sack  a  GAO  advance  decision 
and  try  to  blame  any  subsequent  problems  on  the  GAO.    Cibinic  &  Lasken  393. 

56.  See  C.   R\mson,   ExEcimvE  Discretion  &  Judicl\l  Control   (1954)-  J 
^fAG^•ET.  L^  CouR  Des  Comptes  (1965).     The  best  comparative  siudy  of  the  GAO 
and  its  western  European  counterparts  is  E.  Normavto.v,  The  Accountabiuty  and 
Audit  of  Gov-ernments  (1966). 

57.  The  branch,  established  by  Chapter  IX  of  the  1946  constitution,  was  called 
the  Control  Yuan  and  was  empowered  to  censure  and  impeach  administrative  officials, 
as  well  as  audit  .2  A.  Pe.\slee,  CoNSTmrnoNs  of  Nations  291  (1966);  W  Tung* 
The  PouncAL  Institutions  OF  Modern  China  (1964). 

58.  Pub.  L.  No.  91-172.  §  643,  83  Stat.  487  (1969);  Pub.  L.  No.  91-669    §  843 
84  Stat.  2038  (1971);  Pub.  L.  No.  92-204.  §  742.  85  Stat.  735  (1971)-  Pufa'l..  No' 
92-570,  §  741,  86  Stat.  118  (1972).  .  *-  i  o. 
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to  find  a  private  plaintiff  who  could  properly  raise  the  issue  in  court. 
Recent  decisions  liberalizing  rules  of  standing  might  conceivably  pennit 
a  soldier  ordered  to  the  area  to  file  suit,"^  for  example,  but  the  Comp- 
troller General  Diighr  argue  ihat  he  could,  quite  apar:  ironi  ihe  courts, 
simply  cut  off  money  for  the  operation.  Indeed,  to  put  the  proposi- 
tion more  baldly,  it  would  be  consistent  with  the  Comptroller  Gen- 
eral's previous  positions  to  say  that  if  he  at  any  time  had  thought  the 
Vietnam  War  illegal,  he  could  single-handedly  have  brought  it  to  an 
end. 

Defenders  of  this  role  for  the  GAO  argue  that  because  it  is  a 
"legislative  agency,"  the  GAO  is  in  a  better  position  ihan  the  executive 
agencies  to  know  and  carry  out  congressional  intent.^  Two  fallacies 
in  this  argument  should  be  plain.  First,  calling  an  agency  "legislative" 
does  not  imbue  it  with  insight.  In  fact,  the  GAO  is  one  of  the  least 
informed  agencies  about  congressional  intent  at  the  time  legislation  is 
passed.  The  agencies  or  individual  legislators,  not  the  GAO,  draft 
most  legislation,  defend  it  in  hearings,  and  comment  on  changes  as  it 
progresses  through  the  Congress.  In  most  cases  the  GAO's  insights 
about  legislative  intent  are  reconstructed  after  the  fact  and  thus  axe 
usually  less  accurate  than  the  insights  of  agencies  and  often  are  little 
better  than  those  of  any  other  outside  observer. 


59.  The  issues  concerning  standing  to  sue  have  been  set  out  at  length  elsewhere. 
E.g.,  L.  Jaffe,  Judiclvl  Control  of  .Admlnistrath.-e  .Action,  ch.  12,  13  (1965); 
3  K.  Davis.  Administr-^tivt  L'^w  Treatise,  208-94  (1953).  Briefly,  the  cider  cases 
held  that  only  someone  whose  "legal  right"  was  infringed  by  adrrrinistrative  action  had 
standing  to  complain.  This  was  questioned  in  cases  holdin?  that  a  "perion  ag- 
grieved" by  administrative  action,  e.g.  FCC  v.  Sanders  Eros.  Radio  Station,  309  U.S. 
470  (1940),  or  one  acting  as  a  "private  attorney  general,"  e.g.  Associated  Indus,  v. 
Ickes,  134  F.2d  694  (2d  Cir.  1943),  had  standing  to  sue. 

In  Associations  of  Data  Processing  Serv.  Organizations,  Inc.  v.  Camp,  397  U.S. 
150  (1970),  a  group  of  data  service  companies  chalienged  a  rule  of  the  Comptroller 
of  the  Currency  allowing  national  banks  to  provide  data  services.  Tne  lov;^er  courts 
had  denied  standing,  holding  that  there  was  no  legal  injury  if  their  damages  stemmed 
from  mere  competition.  There  was  no  legal  right,  the  court  said,  to  be  free  from 
competition.  The  Supreme  Court  reversed  and  specifically  rejected  the  "legal  interest" 
test  The  court  said  that  the  "question  [was]  whether  the  interest  sought  to  be  pro- 
tected by  the  complainant  is  arguably  within  the  zone  of  interests  to  be  protected  or 
regulated  by  the  statute  or  constitutional  guarantee  in  q-oestion."  Id.  at  153.  See  also 
Arnold  Tours,  Inc.  v.  Camp,  400  U.S.  45  (1970);  Barlow  v.  Collins.  397  U.S.  159 

(1970). 

Our  hypothetical  soldier  ordered  to  Laos  or  Cambodia  would  have  to  contend  that 
the  restriction  was  "arguably"  designed  to  protect  him.  The  question  is  not  free  from 
doubt,  but  he  might  seem  to  be  among  the  classes  Congress  had  in  mind  when  the  sec- 
tion was  passed.  Cj.  Holtzmaa  v.  Schlesinger,  42  U.S.L.W.  2067  (E.D.N.Y.  July  25, 
1973)  (Congresswoman  and  pilots  seek  to  enjoia  bombing  of  Cambodia). 

60.   f.i^.,  Shnitzer  §   1734. 
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Secondly,  "congressional  intent"  is  elusive  and  probably  nonexist- 
ent on  most  controversial  programs.  That  is,  individual  legislators 
certainly  had  understandings  of  what  was  intended  by  particular 
phrases  in  the  Civil  Rights  Act  of  1964,  for  example,  but'  ihere  prob- 
ably was  no  consensus.  When  one  talks  abou:  tlie  •^ini^^.:"  sho-vn  bv 
legislative  silence  on  an  issue,  the  problem  is  even  vs-one.  This  is 
probably  true  even  if  the  bill's  managers  expressed  one  \iew  or  an- 
other, since  when  the  vote  came  theirs  counted  no  more  than  anv 
others.  And  if  the  GAO  should  act  today  on  some  legislator's  criti- 
cism, based  on  present  statements  of  previous  intent,  the  opportuni- 
ties for  error  are  obvious. 

GAO  resolution  of  these  issues  of  intent  has  at  least  two  other 
unavoidable  consequences.  First,  GAO  consideration  of  thes&  cases  is 
often  shielded  from  public  view  and  thus  can  be  a  way  of  burj'ing  con- 
troversy rather  than  revealmg  problems.  The  press  and  public  show 
signs  of  greater  sophistication  about  the  iraponance  of  GAO  reports, 
but  the  agency  is  stiU  largely  anonymous.  If  a  question  were  raised 
about  the  Iegaht>'  of  the  Vietnam  War  or  the  use  of  federal  funds  for 
busmg,  for  example,  it  would  be  publicly  reponed  and  the  issues  aired 
far  better  in  court  instead  of  before  the  GAO.  Any  cozipromise  or 
settlement  of  the  issues  would  likewise  be  open  to  public  scrutiny  in 
a  way  that  the  quiet  droppmg  of  a  GAO  investigation  would  not. 

Secondly,  it  seems  a  mistake  to  entrust  judgment  to  an  asency 
"loyal  to"  one  of  the  disputants.  Important  as  increasing  congressional 
authority  may  be,  reducing  executive  responsibility  for  decisions  in- 
evitably tends  to  weaken  executive  accountabilty  for  results.  It  is  as 
important  to  a  healthy  balance  of  power  that  executive  discretion  be 
preserved  as  it  is  that  congressional  limits  be  respected.  It  is  not  un- 
reasonable to  expect  that  a  group  of  legislators — particularly  commit- 
tee chairmen  or  others  with  influence  and  seniorit>- — eager  to  have  a 
program  managed  a  particular  way  would  call  upon  the  Comptroller 
General  to  hold  that  any  other  management  is  "illegal."^'  The  GAO 
has  a  remarkable  record  of  independence,  but  as  discussed  earlier,  the 
Philadelphia  Plan  issue  appears. to  have  been  raised  in  just  this  way. 
While  there  are  always  some  limits  on  authority,  it  seems  that  pro- 
ceedings to  enforce  them  should  not  be  instigated  as  a  method  of  sub- 


61.  J.  H-Uiius,  Congressional  Control  of  Admtn7str.\tion  161  (1964):  The 
'agent  of  Congress'  becomes  in  effect  the  agent  of  powerful  indhidual  members,  or 
particular  parts  of  Congress." 
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stituting  congressional  for  executive  managemenL^- 

Of  course,  one  can  argue  that  an  agency  could  always  "appeal" 
the  Comptroller  General's  decision  by  asking  the  full  Congress  to 
chancre  the  law.  If  thinss  were  that  simple,  however,  individual  legis- 
lators  could  equally  well  accomplish  their  purposes  through,  new  legis- 
lation. The  fact  is  that  in  most  cases  neifiier  sice  wants  ihat  burden. 
One  need  only  contemplate  the  likelihood  of  achieving  eidier  repeal 
or  reconfirmation  of  the  Civil  Rights  Act  of  1964  today  to  understand 
the  problem. 

The  Original  Understanding  of  GAO  Authority 

The  question  of  the  Comptroller  General's  authority  really  comes 
down  to  what  the  statute  means  v.hen  it  says  his  decisions  in  settle- 
ments of  public  accounts  are  "final  and  conclusive  on  the  Executive 
Branch.""  Comptroller  General  McCarl  argued  that  it  means  an  ex- 
ecutive agency  is  obliged  to  abide  by  the  Comptroller  General's  rulings 
even  in  the  face  of  contrary  judicial  opinion.^* 

There  is  a  logical  test  for  that  proposition.  If  it  is  true,  a  court 
should  consider  the  Comptroller  General's  findings— whether  of  fact  or 

law "final  and  conclusive"  in  later  litigation  to  enforce  his  ruling. 

That  does  not  seem  to  have  been  Congress'  hitent.  The  power  to  "set- 
tle and  adjust,"  as  well  as  the  "final  and  conclusive'  language,  were 
both  carry-overs  from  the  powers  of  the  Comptroller  of  the  Treasury. 
As  the  Congress  was  certainly  aware,  his  authorit}'  had  not  been  con- 
strued to  be'^'^binding"  on  anyone,  in  the  sense  later  Comptrollers  Gen- 
eral have  used  that  term,  because  his  decisions  were  subject  to  judicial 
review  de  novo  in  any  proceeding  to  recover  an  overpa}'ment  or  en- 
force a  disallowance.*' 


&->  Attempted  congressional  management  of  the  executive  can  arise  m  several 
other  forms.  The  best  account  is  given  in  the  Brookings  Instiiuuon  study.  J.  Harkis, 
supra  note  61.  Two  particularly  analogous  forms  of  direct  uitervenuon  are  the  re- 
quirements that  agencies  "come  into  agreemenr'  v,rA  the  requLMte  congressional  com- 
mittee before  taking  action,  id.  at  213-32.  and  the  reqmrement  tnat  a  proposed  program 
lie  on  the  table,  usually  for  sixty  days,  to  give  the  Congress  Ume  withm  which  to  dis- 
approve the  proposal,  id.  at  206-13.  The  consUtuiionaUty  of  sucn  pracuces  are  open 
to  question  Id.  at  238-48.  See  also  V^lielan,  Purse  Smn?s.  Payments  and  Procure- 
ment 1964  PUB.  L.  322.  347-48:  Whelan  &  Phillips,  Government  Contracts:  Emphasis 
on  Government.  29  Law  &  Contemp.  Prob.  315.  325-31  (1964). 

63.  31U.S.C.  §  74(1970). 

64,  See  text  accompanying  note  24  supra.  ^ .    ^  ,  ,.r-  j  • 
65    Mansfield  106-07.     See  generally,  id.  93-117.     This  has  to  be  qualified  m 

that  there  were  classes  of  claims  against  the  Govemment  which  were  cognizable  by  the 

Comptroller  and  Auditors  of  the  Treasury  but  not  by  the  Court  of  Claims.     E.g., 
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Kihlberg  v.  United  States'^^  was  the  seminal  case  in  this  area. 
In  that  case  a  contract  for  shipping  goods  through  Indian  territory 
had  provided  that  the  Army  Quartermaster's  determination  of  the  dis- 
tance shipped  would  be  used  to  calculate  compensation.  The  Gov- 
ernment laier  tried  to  set  the  Quanermaster's  determination  aside  on 
the  grounds  that  his  estimate  of  distance  had  been  wTong.  Tne  Su- 
preme Court  however  held  that  the  Government  is  bound  by  the  con- 
tracting agent's  decision.  The  payee  cannot  be  forced  to  give  money 
back  even  upon  the  later  determination  that  the  Government  agent  was 
wrong. 

Kihlberg  was  then  the  basis  for  a  series  of  decisions  that  gave 
finality  to  determinations  of  executive  officers.  One  of  these  cases  re- 
lated directly  to  the  power  of  the  Comptroller  of  the  Treasury.  In 
United  States  v.  Mason  &.  Hanger  Co.^'  the  issue  was  whether  the  con- 
tractor had  to  refund  to  the  Government  the  cost  of  a  bond  premium 
for  which  he  had  been  reimbursed  under  a  cost-t>pe  contract  Tne 
contracting' officer  had  considered  it  a  reimbursable  cost,  but  the  Comp- 
troller of  the  Treasury  had  disagreed.  The  Supreme  Court  followed 
Kihlberg  and  concluded  that  "the  Comptroller  of  the  Treasury  has  no 
power"  over  payments  made  in  settlement  of  a  contract. 

Finally,  in  Smith  v.  Jackson^^  the  Auditor  of  the  Panama  Canal 
Zone  had  withheld  sums  from  the  salary  of  the  district  judge  to  repre- 
sent rent  for  Government-furnished  quarters  for  a  period  when  he  was 
absent  from  the  Canal  Zone.  The  judge  sued  for  the  amount  in  ques- 
tion, and  the  Supreme  Court  affirmed  his  right  to  it  in  no  uncertain 
terms,  saying,  *'[T]he  auditor  had  no  power  to  refuse  to  carry  out  the 
law  and  .  .  .  any  doubt  which  he  might  have  had  should  have  been 
suborduiated,  first,  to  the  ruling  of  the  Attorney  General  and,  second, 
beyond  all  possible  question  to  the  judgments  of  the  courts  below.""® 

Cases  attempting  to  charge  disallowances  to  the  disbursing  officer 
gave  equally  little  weight  to  the  decision  of  the  Comptroller.  Comp- 
troller of  the  Treasury  Warwick  told  Congress: 

[Tjhere  is  no  great  inclination  on  the  part  of  the  courts  to  recog- 
nize what  might  be  called  the  technical  laws  for  the  use  of  ap- 

United  Stales  v.  Babcock,  250  U.S.  328  (1919).  These  never  reached  the  stage  of 
"illegal"  payments.  More  on  claims,  particularly  the  impact  of  S  &  E  Contractor  v. 
United  States,  406  U.S.  1   (1972),  appears  in  text  accompanying  notes  91-168  infra. 

66.  97U.S.  398  (1878). 

67.  260  U.S.  323   (1922). 
•   68.    246  U.S.  388  (1918). 

69.    W.  at  390-91. 
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propriations.  If  the  Government  has  received  a  benefit  from  the 
use  of  money,  ordinarily  the  court  will  not  give  judgment 
against  the  principal  for  the  surety.'^ 

For  example,  in  United  States  v.  Warfielif^  a  Baltimore  postal 
clerk  had  been  assigned  to  Washington  by  tiie  Postr.::.sr?r  General, 
contrary  to  statute.  The  Baltimore  posauaster,  who  was  a  ciiibursing 
officer,  had  no  actual  knowledge  of  where  the  man  worked,  and  aU 
payments  were  in  accordance  with  departmental  regulation.  The 
Comptroller  nevertheless  sought  to  held  the  postmiister  personally  liable 
for  repayment  of  the  clerk's  salary,  a  result  the  court  of  appeals  termed 
*'unconscionable."    Quoting  the  district  court,  it  said: 

I  have  not  found  a  reported  case  in  which  an  innocent  disbursing 
agent  has  been  held  liable  under  such  circumstances.  It  hardly 
seems  that  the  financial  operations  of  the  Govemmeat  could  go 
on  if  at  the  peril  of  refunding  the  money  every  subordinate  v>-as 
required  to  exercise  his  own  judgment  as  lo  whether  an  appareniiy 
legal  claim  which  his  superior  directed  him  to  pay  was  to  be  paid 
or  not.' 2 

It  was  agauist  this  backdrop  that  the  Budget  and  Accounting  Act 
of  1921  created  the  GAO.  The  cases  smce  1921  suggest  that  these 
principles  have  not  changed.  In  Miguel  v.  McCarV^  an  enlisted  man 
in  the  Philippine  Scouts  sought  regular  Army  retirement  pay.  When 
the  voucher  for  that  pay  came  to  the  Army  disbursing  officer  for  Ma- 
nila, it  was  sent  to  the  Comptroller  General  for  an  advance  decision 
on  the  legahty  of  payment.  Comptroller  General  McCarl  ruled  pay- 
~ment  illegal  and  kept  the  voucher,  so  an  action  was  brought  to  compel 
him  by  mandamus  or  mjunction  to  reverse  his  decision  and  return  the 
voucher  for  payment.  The  Court  found  not  that  his  decision  was 
"final"  but  instead  that  he  was  so  clearly  wrong  that  return  of  the 
voucher  was  in  order. 

Further,  m  United  States  v.  Heller^  an  Army  captain  acting  as  a 
disbursing  officer  had  bought  caskets  for  reburial  in  America  of  sol- 
diers who  had  died  m  France.  Citmg  emergency  conditions,  he  had 
not  used  formal  advertising,  and  the  Comptroller  General  sought  recov- 


70.  Hearings  on  the  Establishment  of  a  National  Budget  System  Before  the  House 
Select  Comm.  on  the  Budget,  66th  Cong.,  IstSe&s.  237  (1919). 

71.  170  F.  43  (4ih  Cir.  1909). 

72.  Id.  at  45-46. 

7J.    291  U.S.  442  (1934).    Interesticgiy  enough,  the  Court  -v^as  wary  of  issuing  a 
ma.vdiitxny  injunction  to  a  legislative  official,  so  it  amply  "called  [his]  attention"  to 
the  dsvLion  in  the  belief  he  would  act  accordingly.    Id.  at  456. 
*  74.    1  F.  Supp.  1  (D.  Md.  1932). 
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ery  on  his  bond  for  the  amount  of  the  expenditure.  The  court  relied 
heavily  on  Warjield  in  denying  recovery,  and  its  analysis  of  the  re- 
spective power  of  the  Comptroller  General  and  the  courts  is  significant: 

[Tjhe  Comptroller  General  is  charged  with  the  duty  of  seeing  ihat 
there  is  some  formal  investigation,  at  least,  in  reerud  to  the  rrc- 
priety  of  those  items — heuce  this  suit — and.  of  coi-iric.  :.  is  li^    ■ 
duty  of  the  court  in  a  case  of  this  kind  to  .  .  .  sea  whether  ti:e 
govenunent  has  made  out  its  case."^ 

This  statement  seems  to  put  the  issue  well.  Some  ccminentaiors, 
trying  to  be  deferential  to  the  Comptroller  General,  have  said  his  deci- 
sions are  "conclusive  on  the  Executive  Branch"  but  not  on  the  judi- 
cial branch.'^  That  is  sheer  doubletalk.  To  say  that  the  Compirol- 
ler  General's  views  are  "conclusive"  at  all  when  in  fact  they  are  of  no 
effect  in  court  can  only  have  a  chilling  effect  on  executive  discretion.*' 
This  is  not  to  say  that  the  disbursing  officer  will  suffer  no  penalrv  if 
his  payment  is  found  in  fact  to  have  been  egregiously  iikzal.  It  is  to 
say  that  the  court  will  utterly  ignore  the  CompiroUer's  opinion  in  mak- 
ing its  findings/* 


75.  W.  at2. 

76.  Shnitzer  §  1739.  See  also  115  Co.ng.  Reg.  39.959  (1969')  (reriarks  of  5=rQ. 
torByrd). 

77.  It  can  be  argued  that  the  Comptroller  General's  po^^-er  of  di^Uoicarce  is 
simply  a  device  to  get  issues  into  court  for  a  judicial  test.  115  Con--.  Rhc  39.953 
(1969)  (remarks  of  Senator  Allott);  id.  at  39,970  (remarks  of  Senator  HcUard). 
As  discussed,  however,  the  Comptroller  General  has  not  considered  hkr^elf  so  lir^ied. 

78.  See  Leeds  &  Northrop  Co.  v.  United  Slates,  101  F.  Sjt:;.  S$y  (E.D.  Pa. 
1951);  James  Graham  Mfg.  Co.  v.  United  States,  91  F.  Sudd.  715  (NX>.  CsL  1550); 
Oimatic  Rainwear  Co.  v.  United  States,  1 15  Ct.  CI.  520  ( 1950). 

It  is  fair  to  ask  what  arguments  the  Comptroller  General  has  in  his  fa'«'cr  that 
has  allowed  him  to  maintain  his  position  this  long.  One  is  the  fact  -hzi  the  Com;>- 
troller  of  the  Treasury  had  been  given  specific  statutory  authority  to  cc::stri3e  ssanjtes 
in  order  to  provide  consistency  among  the  sLx  auditors.  Act  of  July  31,  iS94,  ch.  174, 
§  8,  28  Stat  208.  Since  the  Budget  and  Accounting  Act  then  provided  that  the  Comrj- 
troUer  General  succeeded  to  the  powers  of  the  Comptroller  of  the  Treasurv,  31 
U.S.C._  §  71  (1970);  see  33  Op.  AtTy  Gen.  383  (1922),  the  ans'-v^r  lo  thLs'l-zu- 
ment  is  that  an  initial  construction  of  statutes  is  necessary  in  the  process  of  auditing 
vouchers  and  the  Comptroller  of  the  Treasury  had  been  given  this  ro'e  to  ctaie  the 
various  auditors'  rulings  uniform.    26  Cong.  Rec.  4299-300  (1894). 

Next,  there  was  a  repeated  discussion  of  the  '"judicial  role"  cf  ihe  Coniptrolier 
General  in  the  debates  on  the  Budget  and  Accounting  Act.  E.g.,  5S  Cokg.  Rec 
7131  (1919)  (remarks  of  Congressman  Good);  id.  at  7136  (re.niarks  cf  Congressmai: 
Hawley).  From  this  it  might  be  concluded  that  he  was  to  have  jjdi-ciaJ  poVer.  In 
fact,  however,  the  references  were  all  in  the  context  cf  the  salar.*  acd  teciirr  the 
Comptroller  General  should  have.  There  was  substaniial  concern  that,  hs  ec:  be- 
come beholden  to  the  agencies  and  that  he  fearlessly  point  out  theL-  W25;e,  but  bevor.d 
that  the  reference  to  "judidal  role"  was  mere  hyperbole.  For  example,  "{J^jdidal 
powers  .  .  .  must  be  exercised  by  the  comptroller  general  ....  [Kcrsrever]  [a~vone 
who  feels  aggrieved  by  the  decision  may  go  to  the  Court  of  Claims  ar-d  sue  xhsrs  lo 
protect  his  rights  .  .  .  ."    Id.  at  7278  (remarks  of  Congressman  Andren^^s). 
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A  Matter  of  Separation  of  Powers 

The  question  then  arises  whether  Congress  could  give  the  GAO 
such  review  authority  even  if  it  wished  lo.  The  Suv2-:3;:on  his  hten 
made  by  executive  officials  from  the  President  on  down  that  a  genuine 
separation  of  powers  issue  is  presented/^  The  Comptroller  of  the 
Treasury  could  have  the  power  of  disallowance,  it  is  argued,  because 
he  was  in  the  executive  branch.  Giving  the  same  power  lo  the  GAO, 
on  the  other  hand,  would  be  unconstitutional  because  it  would  be  in- 
terfering with  executive  discretion. 

As  indicated  above,  there  may  be  practical  arguments  in  favor  of 
this  separation  of  powers  approach.  It  is  probably  important  that  no 
department  of  government — not  even  Congress — be  both  lavvm.ai:er  and 
judge.  There  is  little  question  that  Congress  can  and  should  assert  a 
rule  in  policy-making  by  prescribing  particular  acdcns  of  executive 
agencies  by  specific  restrictions  on  appropriaticns.  The  separation  of 
powers  question  is  raised  only  where  Congress  or  its  agent  also  de- 
cides when  a  violation  has  occurred-  Each  year  Congress  must  pass  a 
new  appropriation.  Each  year  it  can  thus  impose  limits  on  future  be- 
havior. Beyond  that  it  probably  should  not  go.  A  realistic  reading 
of  the  case  law,  however,  gives  lirie  basis  to  suggest  that  the  courts 
would  find  a  constitutional  issue. 

In  Kendall  v.  United  States  ex  rel.  Stokes'^^  Congress  had  passed 
a  law  expressly  requiring  the  Postmaster  General  to  pay  the  plaintiff 
a  sum  owed  him.     The  Postmaster  General  argued  that  for  the  legis- 


79.  E.g.,  1969  Public  Papejis  of  the  Presh>evts  of  the  United  States: 
Richard  Nixon  1038-39  (1969),  also  found  at  115  Cong.  Rec.  40.,  38  (1969);  Hearings 
Before  the  Subcomm.  on  Production  and  S:ahiliza:ion  of  tke  Scns:e  Comm.  on  Bank- 
ing. Housing  and  Urban  Affairs,  on  S.  669  &  S.  190!.  92d  Ccrg.,  2d  Sess.  116-18 
(1972)  (statement  of  Dwight  A.  Ink,  OrTice  of  Managecent  and  Budget);  117 
Cong.  Rec.  7278  (1971)  (letter  from  George  P.  Shultz.  Director.  Office  of  Manage- 
ment and  Budget);  115  Cong.  Rec.  39.957  (1959)  (letter  from  Airy.  Gen.  John 
Mitchell)-  Hearings  Before  a  Subcomm.  of  the  House  Ccmmitiee  on  Gov't  Operations 
on  H.R.  474,  91st  Cong.,  1st  Sess.  17S4-89  (1969)  at  17S4-S9  (testimony  of  Irving  R. 
Jaffe,  Department  of  Justice). 

A  related  skirmish  over  separation  of  powers  concerns  the  Cost  .Accounting  Stand- 
ards Board,  50  U.S.C.  §  2168  (1970).  This  is  a  five  member  board,  chaired  by  the 
Comptroller  General,  which  seeks  to  establish  uniform  accotindng  rales  for  federal 
contracts.  It  is  said  to  be  in  the  legislative  branch  of  the  government,  and  the  Nixon 
administration  wants  it  moved  to  the  e.xecmive  branch.  See  S.  1501,  91st  Cong.,  1st 
Sess.  (1971);  Hearings  on  S.  699  and  1901  before  liie  Subcomm.  on  Produc'iton  and 
Stabilization  of  the  Senate  Comm.  on  Banking,  Housing  end  Urban  Affairs,  92d  Cong., 

2d  Sess.  (1972).  .         ^        .  ,    ^     ^ 

80.  37  U.S.  (12  PeL)  524  (1838).  On  the  question  of  review  of  the  Comp- 
troller General,  see  Mansfield  106-07. 
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lative  branch  to  order  him,  as  a  discretionary  executive -official,  to  act 
was  a  breach  of  the  separation  of  powers.  Tne  Supreme  Court  held, 
however,  that  where  legislation  was'  specific  and  otherwise  valid,  it 
could  create  a  ministerial  duty  even  for  a  member  of  the  President's 
cabinet.  In  dicta  the  Court  suggested  that  there  were  discretionary 
powers  inherent  in  the  Executive  inat  Congress  couid  not  regulate,  but 
it  did  not  elaborate  further. 

The  idea  of  inherent  executive  authority  reached  its  zenith  in  My- 
ers V.  Uniied  Siates^^  President  Wilson  had  tried  to  remove  a  post- 
master from  office  in  the  face  of  a  statute  that  said  that  postmasters 
could  be  fixed  only  with  Senate  approval.  The  Supreme  Court  held 
that  the  requirement  of  Senate  approval  was  unconstitutional  because 
removal  of  mferior  officials  was  an  inherent  power  of  the  President 
not  subject  to  congressional  review. 

The  Court's  dictum  in  a  case  just  two  years  later  was  even  more 
favorable  to  this  position: 

It  may  be  stated  then,  as  a  general  rule  inherent  in  the 
American  constitutional  system,  that,  unless  .  .  .  incidental  to  the 
powers  conferred,  the  legislature  cannot  exercise  either  executive 
or  judicial  power .... 

Legislative  power,  as  distinguished  from  executive  power,  is 
the  authorit}'  to  make  laws,  but  not  to  enforce  them  or  appoint 
the  agents  charged  with  the  duty  of  such  enforcement.  The  lat- 
ter are  executive  f unctions. ^- 

The  argument  from  these  cases  would  be  that  the  General  Ac- 
counting Office,  a  legislative  agency,  may  not  use  the  audit  power  to 
direct  the  day-to-day  activities  of  the  managers  in  the  executive  branch. 
Congress  may  pass  legislation,  the  argument  would  run,  but  they  can- 
not directly  enforce  it.^^ 

Later  cases,  however,  have  eroded  beyond  recognition  the  con- 
stitutional concept  of  inherent  power.    Less  than  a  decade  after  deciding 
Myers,  the  Court  all  but  overruled  it  in  Humphrey's  Executor  v.  United 
States.^*    Tlie  cases  were  different — Humphrey  was  an  FTC  Commis- 
si.   272  U.S.  52  (1926). 

82.  SprLnger  v.  Philippine  Islands,  277  U.S.  189,  201-02  (1928).  The  case 
held  that  vesting  the  control  of  Philippine  government  corporations  in  legislative  offi- 
cials violated  the  separation  of  powers  provisions  of  the  Philippine  Organic  Act  which 
the  Court  in  the  quoted  passage  compared  to  the  American  constitution. 

85.  The  testimony  of  Mr.  Jaffe,  1969  Hearings,  supra  note  79,  develops  this 
argument  most  fully. 

84.    295  U.S.  602  (1935). 
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sioner  while  Myers  was  a  postmaster — ^but  the  Court  limited  Myers  to 
cases  of  "purely  executive  officers"  and  specifically  disapproved  its 
broad  dicta  about  inherent  executive  authority  and  inherent  limits  on 
congressional  power.^^ 

Yoimgstown  Sheet  &  Tube  Co.  v.  Sav.yer^^  futher  eroded  the 
constitutionally  protected  sphere  of  executive  discreuon.  The  Supreme 
Court  rejected  President  Truman's  claim  of  inherent  authority  to  take 
over  steel  mills,  even  in  a  national  emergency.  It  pointed  out  that 
Congress  had  passed  no  legislation  specifically  authorizing  seizure  and 
indeed  had  considered  and  rejected  such  a  course.  Justice  Jackson,  in 
his  concurring  opinion,  was  more  specific: 

When  the  President  takes  measures  incompatible  with  the  ex- 
pressed or  implied  will  of  Congress,  his  power  is  at  is  lowest  ebb, 
for  then  he  can  rely  only  upon  his  own  consurationai  powers  minus 
any  constitutional  powers  of  Congress  over  the  car-er.     Courts 
can  sustain  exclusive  presidential  control  in  such  a  case  only  by 
disabling  the  Congress  from  acting  upon  the  subject-' 
Finally,  it  goes  without  saying  that  Congress  can  establish  admin- 
istrative agencies  with  investigative,  legislative,  and  judicial  authority 
substantially  intertwined.    To  be-sure,  such  agencies  are  generally  sub- 
ject to  procedural  limitations  not  imposed  upon  the  GAO,  and  no 
pretense  is  made  that  they  are  necessarily  loyal  to  Congress.     The 
point  is,  however,  that  Congress  can  create  them  largely  independent 
of  and  to  some  extent  regidatmg  the  executive. 

The  question,  then,  does  not  seem  really  to  be  whether  Congress 
could  give  the  GAO  the  pov»'er  of  disallowance.  It  could.  As  a  bar- 
gaming  point  in  the  current  batde  to  regain  parity  v>ith  the  executive, 
it  even  may  constitute  a  credible  threat  In  an  ideal  world,  however, 
the  argument  for  separation  of  function  is  an  argument  Congi:ess  itself 
should  accept  as  it  seeks  to  make  the  G.AO  a  more  effective  aid  in  the 
policy-making  process  rather  than  simply  a  monkey  wrench  in  the 
executive  works. 


85.  Id.  at  626-32.  Indeed  Justice  Frankfnrter  later  dismissed  ths  broad  Myers 
dicta  as  the  influence  of  Chief  Justice  (and  fonser  Presided)  Tait  Larson  v. 
Domestic  &  Foreign  Commerce  Corp.,  337  U.S.  6S2,  726  (1S49)  (dissenting  opin- 
ion). 

86.  343  U.S.  579  (1952). 

87.  Id.  at  637-38;  see  Kauper,  The  S:eel  Seizure  Ccse:  The  President  end  the 
Supreme  Court,  51  Mich.  L.  Rev.  141  (1952);  cf.  Tcs  Floyd  Accertances.  74  U.S. 
(7  Wall.)  666  (1868);  Junger,  Down  Memory  Lane:  The  Case  of  ike  Pentagon  Papers, 
23  Case  W.  Res.  L.  Rev.  3  (1971)  (arguing  that  Ne-*-  York  Tun«  Co.  v.  United 
Slates,  403  U.S.  713  (1971),  presents  the  same  separaiion-of-powers  issue  as  Youngs- 
town  Sheet  &  Tube  Co.  v.  Sawyer). 
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The  Proper  Role  for  the  GAO 

Three  bills  pending  in  the  93d  Congress  would  provide  a  reasoa- 
able  compromise.  They  would  empower  the  GAO  to  file  suit  for  de- 
claratory judgment  or  mjuuction  against  executive  action  it  believes 
to  be  illegal.^^  Tliis  power  would  go  beyond  the  GAO's  primciy 
function  of  reporting  to  Congress  and  would  provide  at  leaii  one  ir.tch- 
anism  by  which  genuine  disagreements  over  the  legality  of  exscuuve 
action  could  be  tested. 

But  the  GAO  needs  more  than  the  power  to  file  suit  A  disburs- 
ing officer  is  most  often  acting  in  accord  with  a  pohcy  that  his  agency 
believes  legal.  The  pohcy  may  even  have  been  at  least  informally  ap- 
proved by  the  Attorney  General,  Tlie  Justice  Department  can  thus 
fuid  itself  in  an  inherent  conflict  of  interest  in  such  cases.  Its  dur\-  to 
prosecute  the  disbursing  officer  can  conflict  with  its  desire  to  defend 
administration  pohcy.  No  law^'er  or  group  of  law}-ers  sho-ild  be  faced 
with  this  conflict  of  interest.  The  Justice  Department  can  and  apnar- 
ently  does  settle  most  of  the  cases,  which  effectively  denies  the  GAO 
opportunity  to  get  judicial  ratification  of  its  position. ^^  Tnus  Congress 
should  give  the  Comptroller  General  the  authorit}^  to  hive  his  own 
Office  of  General  Counsel  initiate  and  manage  all  litigation  against 
executive  action  he  beheves  to  be  in  violation  of  the  law. 

As  suggested  above,  the  GAO  should  be  specifically  empowered 

88.  These  are  S.  460,  tit.  Vll,  S.  1042,  and  S.  2049,  tit.  I,  93d  Cong.  P:ei::;cr: 
Nixon  had  originally  proposed  this  as  a  compromise  :o  prevent  Congress*  rzi.sir.g 
Senator  Ervin's  Philadelphia  Plan  amendment,  discus'^d  In  text  accc.-apan>~ln;  r.o".e 
46  supra:  "The  position  I  am  taking  is,  therefore,  that  the  amendmeni  .  .  .  shculd  be 
modified  to  permit  prompt  court  review  of  any  differences  betvveen  'itz^l  opizicns  c: 
the  Comptroller  General  and  those  of  the  Executive  and  to  permit  the  CompiroIIer 
General  to  have  his  own  counsel  (rather  than  the  Attorney  General)  -jy  repres^n:  him 
in  such  cases."  1969  Pl'elic  Papers  of  the  PRE5tDE>T  of  the  Untted  States: 
RjCH.\RD  Nixon  1038-39.  The  lesislative  debate  highlighdng  these  isstiis  and  Drobleini 
is  at  115  Cong.  Reg.  39,970-73  (1969). 

WUXOUCHBY  61  expressly  criticizes  this  approach  since  in  his  view  iratters  of 
"efficiency"  are  no  business  of  the  courts.  It  is  doubtful,  however,  th?t  sonjecne 
WTiting  now — 45  years  later — would  agree,  and  indeed  the  Comptroller  Gecerai  par- 
ticipated in  developing  S.  460,  S.  1042,  and  S.  2049. 

89.  See  Mansfield,  supra  note  25.  Could  the  GAO  eve:i  o.v  do  more?  Sorot  say 
no,  that  all  the  GAO's  power  comes  down  to  is  the  po'ae:  recommend  actions  to 
the  Attorney  General  who  may  pursue  them  or  compromise  rri  as  he  wishes.  This, 
however,  ignores  31  U.S.C  §  93  (1970),  which  provides:  :  he  General  Acccuntin^ 
Office  shall  superintend  the  recovery  of  all  debts  finally  cert::i-.d  by  it  :o  be  da  :o  the 
United  States."  Could  the  G.\0  "superintend''  the  Justice  Department's  handiins  of  a 
law  suit  based  on  a  certification  of  debt?  See  28  U.S.C.  3§  516,  519  (1970).  Cculd  it 
prohibit  a  settlement  or  a  confession  of  error?  If  this  authority  were  ever  asserusd  by 
the  GAO,  a  separation  of  powers  question  would  be  sharply  presented. 
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to  proceed  by  way  of  injunction  or  declarator\'  judgn?.ent,  not  simply 
by  disallowance.  The  validity  of  a  payment  is  a  different  question 
from  the  culpability  of  the  disbursing  officer.  Such  officers  rarely 
are  discretionary  officials  and  the  object  should  be  lo  prevent  illegal 
action,  not  get  •"compensation""  for  ic.  In  order  lo  rc-move  the  CDrcp- 
troller  General's  alleged  "contror"  function  once  and  for  all,  absolute 
personal  liability  of  disbursing  and  certifying  officers  should  be  abol- 
ished in  theor>',  as  it  effectively  has  been  in  practice.  Such  officers 
should  be  liable  only  for  payments  knowingly  or  negligently  made 
contrary  to  a  specific  court  decision  or  unambiguous  statute.^'' 

Claims  Against  the  Govtrnment 

The  Philadelphia  Plan  illustrates  the  most  dramatic  kind  of  GAO 
confrontation  vsith  the  executive  branch — the  attempt  to  "disallow"  an 
entire  program.  But  conflicts  also  occur  in  more  mundane  settings, 
such  as  over  the  payment  of  sums  allegedly  ovved  by  the  Government. 
The  GAO's  mandate  once  again  is  said  to  be  the  statutory  direction 
that  "[a]ll  claims  and  demands  whatever  by  .  .  .  the  United  States  or 
against  it  .  .  .  shall  be  settled  and  adjusted  in  the  General  Accounting 
Office."^^  As  previously  shown,  that  lang^-age  is  used  to  justify/  disal- 
lowances upon  audit  of  completed  transactions.  It  is  also  used  to  justify 
prior  GAO-initiated  intervention  inio  the  process  of  deciding  whether 
a  particular  Government  creditor  should  be  paid. 

The  Claims  Process  Generally 

Taking  the  words  literally,  one  possible  interpretation  of  the  lan- 
guage "settle  ...  all  claims"  might  be  to  make  the  GAO  the  clearing- 


90.  A  useful  analogy  is  provided  by  the  Anti-Dtnciency  Act,  31  U.S.C.  §  665 
(1970),  which  forbids  expenditures  in  excess  of  appropnations.  CrL-ninal  penalties  are 
provided  for  "knowingly  and  willfully"  "lolaling  the  Act,  31  U.S.C.  §  665(i)(l) 
(1970),  and  administrative  discipline  is  authorized  for  lesser  violauons.  Id.  A.  report 
to  the  President  and  Congress  is  required  in  either  case,  31  U.S.C.  §  665(i)(2) 
(1970),  but  in  no  case  is  the  offending  official  personally  liable  for  the  money. 

Further,  Coacress  even  now  has  given  the  Comptroller  General  authonty  to  re- 
lieve disbursing  officers  from  "physical  loss  or  deficienc:.-  of  Government  nmds,  vou- 
chers, records,  checks,  securities,  or  papers  in  his  charse"  if  snch  loss  or  G^nciency 
"occurred  without  fault  or  negligence  on  the  part  of  ?uch  ofiicer  or  agent."  31  U.S^C. 
§  82a-l  (1970).  However  "illegal"  payments  may  not  be  so  excused.  Id.  Dis- 
bursin?  officers  mav  also  seek  relief  in  the  Court  of  Claims  28  U.S.C.  §   1496  (1970). 

Certifyin"  officers  may  be  relieved  from  liability'  by  the  Comptroller  General  even 
if  the  certified  payment  was  technically  illegal.  31  U.S.C.  §  82c  (1970).  The  two 
sections  were  passed  at  different  times  and  no  explanation  of  the  different  treatment 
is  apparent.    See  also  3 1  U.S.C.  §  95a  ( 1970). 

91.    31  U.S.C.  §  71    (1970).     The  history  of  this  section  is  set  out  at  nots  13 

supra. 
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house  for  payment  or  non-payment  of  all  sums  allegedly  owed  by  or 
to  the  United  States.  In  theory,  for  example,  to  decide  whether  a  man 
was  entitled  to  a  pension,  the  Comptroller  General  would  determine 
that  a  man  had  been  in  the  Army,  had  been  wounded,  had  been 
honorably  discharged,  and  so  on.  Indeed  the  Com.ptroiler  General 
stands  ready  to  handle  some  claims  himself  exactly  tiiat  way.'-  A 
claimant  need  only  write  a  letter  stating  the  nature  of  his  claim  and 
the  amount  allegedly  due.  The  GAO  will  then  write  to  the  agency 
for  its  version  of  the  facts.  When  the  facts  are  in  dispute,  the  agency 
version  carries  a  "presumption  of  correctness,"^^  but  the  claimant  may 
submit  his  own  documentary  evidence,  including  affidavits,  to  try  to 
overcome  the  presumption.  If  the  GAO  has  substantial  doubt  about 
a  claim,  it  will  disallow  it.^* 

Of  course,  most  claims  are  not  so  considered  by  the  GAO.  Even 
when  this  section  v.-as  passed  in  1817  the  Comptroller  did  not  actually 
handle  each  transaction.^^  Then  as  now  the  vast  majority  of  claims 
against  the  Government  were  physically  handled  through  the  agency 
disbursing  officers  we  have  already  discussed,  a  practice  that  saves 
time  for  agencies  and  claimants  alike. 


92.  The  procedure  is  set  forth  in  4  CJ'.R.  §§  31.1-.8  (1972).  A  more  complete 
description  may  be  found  in  D.  Pace,  Negotution  and  Management  of  Defense 
Contracts  3S-39  (1970);  Foster,  The  General  Accounting  Office  and  Government 
Claims,  16  D.C.BJ.  193,  275.  321  (1949);  Shnitzer  §§   1736-1751. 

We  do  not  in  this  section  discuss  collection  of  debts  :o  the  United  States.  To  a 
great  extent  that  v>as  covered  in  Pan  I.  Agencies  are  expected  to  collect  most  debts 
themselves.  Uncollected  debts  go  to  the  GAO  for  coordination  and  possible  set  off 
against  sums  owed  the  same  person  by  another  agency.  The  process  is  more  fuily 
discussed  in  Shnitzer  §§  1752-1767. 

Further,  this  arucle  does  not  consider  the  GAO's  special  statutory  responsibility 
imder  49  U.S.C.  §  66  (1970)  to  audit  all  transportation  claims.  See  Shniizer  §§ 
1768-1780. 

93.  E.g.,  42  CoMP.  Gen.  124,  134  (1962);  Foster,  supra  note  92,  at  279.  The 
regulations  are  not  so  candid  and  say  only:  "The  burden  is  on  claimants  to  establish 
the  liability  of  the  United  States  ....  The  settlement  of  claims  is  based  upon  the 
written  record  only."    4  C.F.R.  §  31.7  (1972). 

K  this  procedure  seems  archaic,  orte  must  remember  that  the  authority  to  settle 
claims  has  remained  virtually  unchanged  since  1817.  That  was  a  tim.e  v.hen  sovereign 
immunity  was  in  full  flower  and  there  was  no  such  thing  as  a  court  of  claims.  If 
someone  had  a  claim  against  the  United  States  he  took  it  to  the  Comptroller  or  to 
Congress,  and  generally  was  thankful  for  anything  he  got. 

94.  42  CoMP.  Gen.  124,  142  (1962);  33  Com?.  Gen.  394  (1954).  In  doing 
so,  the  GAO  relies  on  Longwill  v.  United  States,  17  Ct.  Cl.  288  (ISSl).  and  Charles  v. 
United  States,  19  Ct  Cl.  316,  319  (1884):  "When  .  .  .  doubts  are  entertained  as  to 
the  validity  of  the  demands  of  claimants,  the  parties  may  be  sent  to  this  court  to 
prove  their  cases  under  the  rules  and  forms  of  law.  .  .  ." 

95.  For  an  extensive  discussion  of  the  history  of  claims  settlement,  see  Wni- 
OUGHBY  62-69;  Cibmic  &.  Lasken  352-58. 
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Is  a  claimant's  position  any  different  ai:er  a  GAO  "settlement" 
than  after  a  mere  agency  pa>TQent?  If  the  claim  is  paid  he  is  the- 
oretically better  off  because  the  GAO  wiU  be  estopped  from  later  "dis- 
allowing" the  payment.^*  On  the  other  hand,  if  the  agency  turns 
the  claimant  down  he  can  then  appeal  to  the  GAO,  while  the  converse 
is  not  true. 

Even  GAO  denial  of  a  claim  is  not  the  last  word,  however.  GAO 
settlement  of  a  claim  is  said  to  be  "conclusive  on  the  Executive  Branch 
of  the  Government  but  not  on  the  ciaimaaL'"'''  but  once  again  the  taUc 
of  a  "conclusive"  decision  confuses  more  than  clarifies  the  matter.  A 
far  better  way  to  put  the  rationale  for  the  finality  of  both  agency  and 
GAO  payments  at  this  initial  level  is  the  concept  of  accord  and  satis- 
faction. In  realit>',  when  the  GAO  becomes  involved  it  offers  to  settle 
the  claim  for  a  particular  sum.  If  the  claimant  likes  the  offer,  he 
takes  it  and  the  matter  is  closed.^^  If  it  is  unacceptable,  he  pursues 
his  further  judicial  or  administration  remedies.  The  power  to  "settle 
...  all  claims"  appears  absolute,  but  that  language  was  WTitten  fifty 
years  before  creation  of  the  Court  of  Claims  as  a  \'iable  judicial  rem- 
edy.^^  Now  many  claimants  can  sue  directly  in  that  court,  and  the 
GAO's  conclusions  in  the  matter  are  utterly  uTelevant,^-^**  just  as  set- 
tlement negotiations  would  be  in  any  ether  case. 

Surprisingly  httle  comlict  has  arisen  between  the  GAO  and  execu- 
tive agencies  with  respect  to  this  parallel  and  overlapping  jurisdiction 
to  set5e  claims.^°^     Sums  at  stake  have  usually  been  small,  relatively 


96.  Cf.  Lambert  Lumber  Co.  v.  Jones  tng'r  k  Coastr.  Co^  47  72d  74  (8th  Cir. 
1931). 

97.  Shnitzer§  1739. 

98.  Cf.  A!arr  v.  United  States,  106  F.  Sopp.  204,  207  (Cl  CL  1952).  Seen  in 
this  light,  the  GAO's  presumption  that  the  ajency  is  nghi  seems  far  kss  arbitrary.  It 
also  is  reasonable  for  it  to  deny  any  clain  "as  to  vrhich  there  exists  any  substantial 
question  of  fact  or  law."    Shnitzer  §  1739. 

99.  The  Court  of  Claims  was  created  in  1855.  Act  of  Feb.  24.  1855,  ch.  122, 
10  Stat.  612  (1855).  The  grov/ih  in  significance  of  the  Court  of  C'£ms  seems  to  have 
taken  the  GAO  somewhat  by  surprise.     In  1924,  CornptroHer  Ge-eral  McCarl  wrote: 

[J]udgments  of  the  courts  ...  are  to  be  repo-ted  -.o  the  Congress  for  ap- 
propriations. The  appropriations  origic-:Iiy  availick  lor  the  particular  subject 
matter  are  not  ordinarily  charaeable  v-iih  such  radg-ients.  .  .  .  The  dirter- 
ence  in  the  result  in  the  two  forums — the  cours  and  rhz  General  AccounU.-ig 
Office — here  clearly  appears.  A  favorable  determina:ion  bv  iTie  General  Ac- 
counting Office  upon  a  claim  makes  It  i-^mediaiely  payable  trcm  such  moneys 
as  may  remain  unexpended  in  the  obliga-.ed  apprcpriauon.  ... 
4  CoMP.  Gen.  404,  406  (1924). 

100.  E.g.,   Iran   NatT   Airlines   Corp.   v.   United   States,    360   F.2d   640,   641-42 

(a.  Cl.  1966).  ,.  .    .  o  ««.  -r, 

101.  One  area  of  minor  conflict  is  ilhistrated  by  Marr  v.  Lmted  States,  106  F. 
Supp   204  (Ct.  C!.  1952).    There  a  claim  for  work  done  for  the  Alaskan  Road  Com- 
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few  claimants  have  gone  to  the  GAO  for  relief,  and  as  to  those  that 
have,  the  agencies  have  tended  to  believe  their  position  was  getting 
fair  consideration  from  the  GAO.  In  theory,  this  same  basic  process 
might  be  available  for  "settlement''  of  disputed  sums  due  under  Gov- 
ernment contracts.  Wiieiher  or  not  it  is  so  available  has  been  a  mat- 
ter of  major  controversy  reaching  the  United  States  Supreme  Court. 

GAO  Intervention  in  the  Disputes  Process 

A  Government  contract  contains  clauses  that  transform  what 
would  ordinarily  be  a  breach  of  contract  by  the  Government  into  a 
claim  for  "equitable  adjustment"  of  the  contract  price.^*^-     Tlie  con- 


mission  was  barred  by  the  Court  of  Claims'  six-year  statute  of  limitations.  A  claim  to 
the  GAO  may  be  filed  any  time  within  ten  years  so  ihe  GAO  seuied  the  claim  in 
question.  The  Commission  resisted  paying  this  sum  since  it  thcucht  the  Court  of 
Qaims  statute  protected  it.  The  Court  of  Claims  held,  however,  that  the  G.^O  has 
clear  authority  to  so  settle.  The  Court  of  Claims  then  had  jurisdiction  to  enforce 
the  GAO  settlement  even  though  not  the  original  debL 

102.    For  example,   the  "Changes"  clause  in  a  standard  contract  for  supply  of 
material  reads: 

The  Contracting  officer  may  at  any  time,  by  a  written  order,  and  v,-ith- 
out  notice  to  the  sureties,  make  chances,  within  the  general  scone  of  this  con- 
tract, in  any  one  or  more  of  the  following:  (i)  Drawings,  Jesigns.  or  spec- 
ifications, where  the  supplies  to  be  furnished  are  to  be  speciahy^  manufac- 
tured for  the  Government  in  accordance  therewith:  (ii)  method  of  shiprre.it 
or  packing;  and  (iii)  place  of  delivery.  If  any  such  change  causes  an  in- 
crease or  decrease  in  the  cost  of,  or  the  time  required  for,  the  performance  of 
any  part  of  the  work  under  this  contract  whether  changed  or  not  chrmged  by 
any  such  order,  an  eauitable  adjustment  shall  be  made  in  the  contract  price 
or  delivery  schedule,  or  both,  and  the  contract  shall  be  modified  in  writing 
accordingly.  .Any  claim  by  the  Contractor  for  adjustment  under  this  clause 
must  be  asserted  within  30  days  from  the  date  of  receipt  by  the  Contractor  of 
the  notification  of  change:  Provided,  however,  That  the  Contracting  Officer, 
if  he  decides  that  the  facts  justify  such  action,  may  receive  and  act  upon  any 
such  claim  asserted  at  any  time  prior  to  final  payment  under  this  contract. 
,  .  ,  Failure  to  agree  to  any  adjustment  shall  be  a  dispute  ccncemin?  a  ■ 
question  of  fact  within  the  meaning  of  the  clause  of  this  contract  entitled 
"Disputes."  However,  nothing  in  this  clause  shall  excuse  the  Contractor 
from  proceeding  with  the  contract  as  changed. 
41  C.F.IL  §  1-7.101-2  (1972).    The  "Disputes"  clause  then  reads: 

(a)  Except  as  otherwise  provided  in  this  contract,  any  dispute  con- 
cerning a  question  of  fact  arising  under  this  contract  which  is  not  disposed  of 
by  agreement  shall  be  decided  by  the  Contracting  Officer,  who  shall_  reduce 
his  decision  to  writing  and  mail  or  otherwise  furnish  a  copy  thereof  to  the 
Contractor.  The  decision  of  the  Contracting  officer  shall  be  final  and  con- 
clusive unless,  within  30  days  from  the  date  of  receipt  of  such  copy,  the 
Contractor  mails  or  otherwise  furnishes  to  the  Contracting  Officer  a  writ'en 
appeal  addressed  to  the  Secretary.  The  decision  of  the  Secretar,-  or  his  duly 
authorized  representative  for  the  determination  of  such  appeals  shall  be  imal 
and  conclusive  unless  determined  by  a  court  of  competent  juri-^diction  to 
have  been  fraudulent,  or  capricious,  or  arbitrary,  or  so  grossly  erroneous  as 
necessarily  to  imply  bad  faith,  or  not  supported  by  substantial  evidence.  In 
connection  with  anv  appeal  proceeding  under  this  clause,  the  Contractor 
-  shall  be  afforded  an'ooportunity  to  be  heard  and  to  offer  evidence  in  support 
of  its  appeal.     Pending  final  decision  of  a  dispute  hereunder,  the  Contractor 
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tractor  must  continue  work  despite  the  "breach"  and  must  seek  his 
equitable  adjustment  first  from  the  contracting  officer.  If  they  can 
agree,  that  is  the  end  of  the  matter,  but  if  ihey  carmoi  agree,  the  con- 
tractor has  thirty  days  to  appeal  lo  the  head  of  the  agency. 

Almost  invariably  this  in  practice  means  bringing  the  case  before 
a  board  of  contract  appeals.  Such  boards  are  not  creatures  of  stat- 
utes. They  are  established  by  administrative  regulations  of  their  agen- 
cies to  hear  cases  arising  under  agency  contracis.''"  The  boards  range 
from  legal  personnel  assigned  to  hear  cases  on  a  part  time  basis  to 
large,  full-tune  boards  sitting  in  regular  panek.^^'^  All,  however,  hold 
full,  adversary  hearings  on  the  facis  and  law  and  render  a  decision 
on  the  merits. 

It  may  initially  seem  somewhat  surprising  that  the  GAO  would 
have  tolerated  so  long  such  an  executive  procedure  that  supplants  much 
of  its  theoretical  authority  over  claims.  Compiroller  General  McCarl 
had  early  declared  himself  authorized  to  consider  even  unliquidated 
disputed  claims.  ^"^  The  Supi-eme  Court,  hov^-^ver,  had  icng  held  that 
the  power  of  executive  agencies  to  make  contracts  includes  the  power 
to  settle  them.^**^  The  GAO  can,  and  to  some  extent  has,  argued  that 
the  Budget  and  Accounting  Act  amended  that  rule,  but  even  McCarl 
recognized  that  the  General  Accounting  Office  has  never  been  equipped 
to  hold  adversary  hearings."'  As  a  resuk  it  has  been  severely  ham- 
pered in  making  factual  determinations.  Deciding  whether  work  was 
done,  at  what  cost,  whether  changes  were  ordered,  appropriate  over- 
head rates,  and  so  on,  are  virtually  impossible  for  the  GAO  without 


shall  proceed  diligently  with  the  performar.ee  of  the  contraa  and  in  accord- 
ance with  the  Contracting  Officer's  decision.  _ 

(b)  This  "Disputes''  clause  doss  not  precluce  cons-.;-er2i:cn  or  .aw 
questions  in  connection  with  decisions  provided  for  :n  -ozTzz^^-oa  Ca)  above: 
Provided.  That  nothing  in  this  contmct  shall  b-e  ccr^trued  as  ir.c-<ing  imal 
the  decision  of  any  administrative  official,  represenia-x.e.  or  board  on  a  qaes- 
tion  of  law. 

41C.F.R.§  1-7.101-12(1972).  „       .     .^  ., 

103.    See  Shedd,  Disputes  and  Appeals:   The  Armed  Ser/ices  Bocrd  of  Contract  Ap- 

peals.lO  Law  &  Contemp.  Prob.  39,  66  (19S4).  _ 

104    There  are  now  eleven  different  beards.    A  lls'^g  of  them  can  be  round  in 

4  Report  of  the  Comm'n  on  Gov't  Pp.cct.-rement  I-  (1972)   rnereinafter  c.ted  as 

Proc.  Comm'n].    a  good  discussion  of  Board  rules  of  pnxredurs  is  provided  m  Burch, 

Discovery  Procedures  and  Techniques  Before  Govemmem  Boards  of  Cor.tract  Appeals, 

4  Pub.  Cont.  L.J.  119  (1971). 

105.    4COMP.  Gen.  404  (1924). 

106     United  States  v.  Corliss  Steam-Engine  Co.,  91   U.S.  321   (1875).     See  also 

Cannon  Constr.  Co.  v.  United  States,  319  F.2d  173,  178  (Ct.  Ci.  1963). 

107.    4  CoMP.   Gen.   404,   405-06    (1924),  quoting  Comptroller  of  the  Treasury 

Downey  in  21  Comp.  Dec.  134,  138  (1914). 
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some  sort  of  documentary  record  it  can  take  as  true.  The  GAO  like- 
wise has  never  had  technical  personnel  on  its  own  staff,  so  it  must  rely 
on  a  written  record  to  assess  the  quality  or  sufficiency  of  work  done. 
As  a  result,  deference  to  agency  fact-finding  h.is  been  a  ■--::.:::^al  nec- 
essity. The  GAO  calls  this  "exhaustion  of  adminib.raiive  rcrr.-.aie:,;"^*'^ 
but  the  label  is  misleading.  The  practice  derives  solely  from  expediency 
and  not  from  primary  jurisdiction  or  any  perceived  need  to  defer 
agency  expeniie.-"'-' 

If  a  contractor  is  dissatisfied  with  a  board  of  contract  ap:;eals  de- 
cision, his  ordinary  remedy  is  an  appeal  to  the  Court  of  Claims.'^'-' 
That  coun's  review  is  not  de  novo.  In  the  early  1950's,  in  United 
States  V.  Moorman^^^  and  later  United  States  v.  Vviinderlich,'^''"'-  the 
Supreme  Court  had  held  that  there  was  no  judicial  review  at  ail  r>f  an 
administrative  decision  rendered  under  the  disputes  clause  absent  "con- 
scious wrongdoing,  an  intention  to  cheat  or  be  dishonest."  Congress 
reversed  those  decisions  by  the  so-called  Wunderlich  Act/-^=  \vhich 
provided  for  an  appeal  to  the  Court  of  Claims  on  quesiions  of  law^ 
and  the  issue  of  whether  the  administrative  decision  was  based  on  sub- 
stantial evidence. 

The  GAO  was  not  disinterested  in  the  content  of  the  V.'underlich 
legislation.    In  early  drafts  of  the  Act,  some  prepared  by  i[.  the  GAO 


108.  37   Co^£?.   Gen.   568    (1958);  Comp.   Gen.  Dec.   No.   B-169375    (Miv    1' 
1970)   (unpublished);  Comp.  Gen.  Dec.  No.  B-I66501   (Apr.  7,  1968)   .'i-zpubi'^^ed)' 
Comp.  Geru  Dec.  No.  3-160778  (Apr.  25,  1968)  (unpublished). 

109.  Even  now.  in  fact,  the  Comptroller' General  insists  that  50.-::^  clas.-es  of 
claims,  for  e.xairple,  claims  for  breach  of  contract,  may  only  be  settled  in  his  offic^ 
E.g.,  44  Com?.  Ghn.  353,  358  (1969).  But  see  Shedd,  Administranve  Atahorir-  :o 
Settle  Claims  jor  Breach  of  Government  Contracts,  27  Geo.  W'asii.  L.  Rev.  4S1  (i959>. 
This  view  has  been  contested  by  the  agencies  and  the  Court  of  Claims  dccs  not  arrce,' 
e.g..  Cannon  Consir.  Co.  v.  United  States,  319  F.2d  173  (Ct.  Ci.  1963),  but  it  illul- 
trates  that  the  GAO  still  considers  determination  of  sums  the  Go\em.T.ent  ov.es  to 
be  its  function  and  any  power  in  the  agencies  in  this  regard  to  be  more  a  mauer  of 
convenience  than  a  matter  of  right.  Some  have  proposed  an  "all  breach"  disputes 
clause  to  eliminate  any  distinction  between  breaches  covered  by  the  clause  and  those 

which  are  not.     E.g.,  Lane,  Administrative  Resolution  of  Government  B-ccches T'ne 

Cos,,   for  an  All-Breach   Clause,   2S  Fed.   BJ.    199   (196SJ:   4   Proc.   Com.m'n   22-23*. 

The  Supreme  Court  has  insisted  upon  "exhaustion  of  aJmi'iistrative  remedies"  be- 
fore a  contractor  can  file  suit  in  court.  E.g.,  United  States  v.  Joseph  A.  Holpuc.h  Co., 
328  U.S.  234  (1946).  In  part,  then,  the  exhaustion  of  remedies  iancuace  is  one  more 
e.xample  of  the  G.AO  conceiving  of  itself  as  functionally  like  a  cour.. 

110.  The  cc-ira's  jurisdiction  is  based  on  28  U.S.C.  §  1491  ri970).  iuits  fou.nJed 
upon  an."expre:^  or  i.mplied  contract  with  the  United  States."  Concur-'ent  iurisdiciion 
exists  in  the  United  States  District  Courts  for  claims  not  exceeding  iOOOO  dol'ars 
28  U.S.C.  §   1346(2)  (1970). 

111.  333  U.S.  457  (1950). 

112.  342  U.S.  98  (1951). 

113.  41  U.S.C.  §  321-22  (1964). 
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was  given  a  right  of  review  of  administrative  decisions  coequal,  with 
the  courts."-*  That  is,  either  side  could  '^appeal"  a  board  of  contract 
appeals  decision  to  the  GAO.  Substantial  opposition  was  raised  to 
that,  however,  primarily  by  contractors  who  feared  the  GAO  would 
be  a  "watchdog  of  the  Treasury"  and  rcguiaiiy  reverse  cecisions  favor- 
able to  them."^  Faced  v^-ith  probable  defeat  of  any  bill  specifically 
giving  the  GAO  a  right  of  review,  the  Compiroiler  General  supported 
deletion  of  that  power  in  exchange  for  the  following  language  in  the 
House  committee  report:  '"The  elimination  of  the  specific  mention  of 
the  General  Accounting  Office  from  the  provisions  of  tlie  biU  as 
amended  should  not  be  construed  as  taking  away  any  of  the  jurisdic- 
tion of  that  office.""^  The  Comptroller  General  assened  the  GAO 
had  lost  nothing  and  was  "in  precisely  the  same  siuiation  it  was  in 
before  [the  Wunderlich  case].""' 

The  Function  of  a  Contract  Appeals  Board 

To  find  one's  way  through  the  rhetoric  in  this  area,  it  is  important 
to  see  that  there  are  two  inconsistent  but  often  sim.ultaneously  held 
views  of  the  nature  of  an  agency  board  of  contract  appeals.  On  the 
one  hand,  the  disputes  clause  provides  that  the  board  is  the  "duly  au- 
thorized representative"  of  the  head  of  the  agency.  Tms  may  imply 
that  it  provides  a  high  level  review  from  the  perspective  of  the  Secre- 
tary."^ On  the  oth^er  hand,  the  trial-type,  objective  character  of  the 
proceeding  and  the  relative  finality  that  is  accorded  its  findings  of  fact 
make  the  Board  seem  more  like  an  independent  administrative  court 


114  S  2487,  82d  Cone,  2d  Sess.  (1952).  as  amended  by  the  Stxx'^t.  See  S  Rep. 
No.  1670.  82d  Cong.,  2d  ^Sess.  1  (1952).  T^is  his:o:>-Js  ^ ^^^  ^^^^  f  ^^^'^  ^J 
Justice  Breonan's  dissent  in  S  &  E  Contractors  v.  Lmlad  State.,  ^06  U.S.   1,  23-9U 

^^^IIS'  The  flavor  of  this  period  is  captured  in  Schultz,  Proposed  Chayes  in  Govern- 
mem  Contract  Disputes  Settlement:  The  ^^^^^'-^r^-fj^^^^^-^l'^^^^^ 
67  R\RV  L  Rev  217  (1953);  Spector.  Is  it  "Biznchis  Gko.f —Or  Aiucfi  Ado 
Ib^Nohnfr29  LAW  &  Co.ntemp.  Prob.  87,  lOS-111  (196^).  1°  P^-^'fV^^/- 
coiSm  was  expressed  over  v.hat  uncenaint,-  over  possible  GAO^-It^'^-'^^  "°'^^^  ^° 
to  a  contractor's  ability  to  get  further  credit    Schultz,  rupr^  at  2-3-_-r4. 

116  H.R.  Rep.  No.  1380,  83dCong.,  2dSeis.6-7  (19-->-t).  .    .        ^ 

117  Hearings  before  Subcommittee  So.  1  of  the  House  ]u:i:c^  Committee  on 
HR  1839  ct\l,  83d  Cong.,  2d  Sess.  (1953-5^)  at  135.  The  Q^esuon  then 
arises  what  the  GAO's  authority  was  before  ^Vunde.icn.  Courts  fol.ow^g:  d.e  A  ,/- 
berg  analysis  had  generally  not  upheld  review.  Seer.^.^  Graham  ^^X.^^CAORot 
states  91  F  SuDP  715  (N.D.  Cal.  1950);  Note,  S  &  E  Contractors  ar.c  the  GAO  Role 
TcoZ^mcfu'contrac)  Disputes:   A  Funny  Thing  Happened  on  the  Way  to  Fmaltty, 

55VA.L.  REV.  762,  770-72(1969).  tt  -.^  c  .«    iiRTt    C\    1    n950^ 

118.    See.  e.g..  McWilliams  Dredging  Co.  v.  Umted  Siates,  118  Ct.  CI.  1   (1950). 
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than  an  extension  of  the  executive  agency.""    In  the  ordinary  case  the 
nature  of  a  Board  never  becomes  an  issue,  but  in  some  it  is  decisive. 

The  importance  of  the  distinction  is  illustrated  by  Continental 
Aviation  &  Engineering  Corp.,^"'^  v/hich  concerned  the  allowability  of 
certain  overhead  costs  and  tiie  prcDnetv  of  the  contractor's  acccunrinz 
methods  in  years  prior  to  the  current  contract.  The  Assistant  Secre" 
tary  of  the  Army  unilaterally  asked  for  an  opinion  of  the  Comptroller 
General  on  the  question  presented.  The  Comptroller  General  held  that 
the  contractor's  proposed  cost  allocation  violated  "universally  accepted 
accounting  prmciples"  and  suggested  that  the  agency  recover  pa>inents 
previously  made  on  the  "illegal"  basis.^-^  "By  direction  of  the  Assist- 
ant Secretary"'  of  tlie  Army,  the  contracting  officer  acted  accordingly. 

An  appeal  to  the  Armed  Services  Board  of  Contract  Appeals  fol- 
lowed. It  was  urged  tliat  the  Board  could  not  hear  the  appeal.  The 
Comptroller  General  had  already  heard  and  decided  the  legal  issues, 
and  the  Assistant  Secretary  of  the  .Army  had  in  effect  acquiesced.  If 
the  Board  is  the  alter  ego  of  the  agency  head,  the  Government  rea- 
soned, its  decision  can  have  no  effect  once  the  Secretai}-  has  acted. 
Once  the  Comptroller  General  has  ruled,  it  could  also  have  been  said, 
the  agency  may  not  act  to  the  contrary. 

The  Board  rejected  this  view  and  upheld  the  contractor's  posi- 
tion.^-- It  acted  as  if  it  were  a  court,  reached  the  merits,  and  decided 
that  under  the  Kihlberg  principle  we  have  already  seen,^-^  setdements 
made  under  prior  years'  contracts  cannot  be  upset.^^"* 


119.  This  position  is  espoused  coavinciagly  La  Shedd,  supra  note  103,  at  6S-69. 
Even  so,  it  is  argued  by  some  that  a  lesser  standard  of  due  process  than  that  -re- 
scribed  by  the  Administrative  Procedure  Act  is  required  for  board  proceedings.  See 
Schulti,  supra  note  115;  Cuneo,  The  Administrative  Procedure  Act  Does  Not  Arpiv  to 
Boards  of  Contract  Appeals,  1  PuB.  Co.vr.  L.J.  18  (1967);  Spector,  Public  Co-.'trcct 
Claims  Procedures — A  Perspective,  32  Fed.  BJ.  1  (1972).  But  see  Davis,  The  Ad- 
ministrative Procedure  Act  Applies  to  Boards  of  Contract  Appeals,  1  Pu3  Cont 
LJ.  4,  5-7  (1967). 

120.  65-1  B.C.A.  22,284  (Armed  Services  Bd.  Contract  App.  1965). 

121.  Com?.  Gen.  Dec.  No.  B-152462  (Jan.  15,  1964)  (unpublished).  A  siniUar 
request  from  the  Assistant  Secretary  of  the  Army  for  advice  on  a  per  ding  Armed 
Services  Board  of  Contract  Appeals  case  v/as  rendered  several  years  earlier  b  O^mp. 
Gen.  Dec.  No.  B-126S48  (Feb.  21,  1956)  (unpublished).  See  also  Co.mp.  Gen.  Dec. 
No.  B-1 18929  (Apr.  10,  1956)  (unpublished)  (similar  request  from  the  General  Serv- 
ices Administration). 

122.  65-1  B.C.A.  at  22,286. 

123.  See  text  accompanying  notes  66-69  supra. 

124.  It  might  have  openly  asserted  that  ft  was  "independent"  and  not  bound  by  its 
alter  ego's — ^the  Assistant  Secretary  of  the  Army's — apparent  concession.  Listea'd  it 
avoided  facing  the   issue  directly  and   asserted  that  the   Sccretarj'  of  the  Army  had 
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In  so  construing  its  authority,  the  Board  seemed  to  be  acting  con- 
sistently with  the  then-most-recent  decision  of  the  Supreme  Court, 
United  States  v.  Carlo  Bianchi  &  Co}-'  In  Bicnchi  the  .Armed  Services 
Board  of  Coniract  Appeals  had  made  a  faciuil  record,  bur  the  Court  of 
Claims  based  its  reversal  in  part  on  new  evidence  not  presented  :o  the 
Board.  If  the  Board  were  simply  a  required  step  to  let  the  head  of  the 
agency  make  an  "offer"  before  the  contracior  went  to  court,  such  an 
approach  would  be  sound.  The  level  at  which  the  contractor  intro- 
duced his  evidence  would  be  his  business.  If,  however,  the  Board  is 
the  "trial  court"  in  a  judicial  process,  no  new  e\idence  should  come  in 
on  appeal. 

The  Supreme  Court  took  the  latter  view.  It  recognized  that  the 
administrative  proceeding  is  an  essential  part  of  the  expeditious,  fair 
resolution  of  claims.  Thus  both  sides  should  be  comp-elled  to  m.ake  their 
best  case  at  the  first  level.  Bianchi  was  immediately  seen  as  an  im- 
portant decision  and  was  widely  read  to  give  a  quasi-judicial  status  to 
Board  proceedings.^-*^ 

Even  after  Bianchi,  however,  the  GAO  considered  that  it,  too, 
had  a  role  in  the  disputes  process.  For  example,  in  one  case  it  ruled 
that  the  AEC  Board  of  Contract  Appeals  had  no  jurisdicdcn  to  entertain 
an  appeal  filed  more  than  thirty  days  after  the  decision  of  ±e  contract- 
m^  officer.    No  opinion  on  the  meri'^  of  the  claim  wa5  expressed — that 


never  actuaUy  considered  the  issue  carefuliy.     Thus,  the  Board  reasoned,  it  vi-as  able 

to  act.  .     c  ■    •  J-    •      u 

Other  boards  of  contract  appeals  have  held  they  are  not  ousted  of  junsdzcuon  by 
the  fact  that  the  GAO  has  previously  rendered  an  opinion  on  the  same  facnial  and 
legal  questions  in  the  same  case.  Blake  Constr.  Co.,  7i-2  B.C.A.  41,9S6  (Gen.  Servu^es 
Admin.  Ed.  Contract  App.  1971);  So-Sew  Styles.  Inc.  71-1  B.C„A.  41.115  (Amied 
Services  Bd.  Contract  App.  1971);  Emerson  Radio  k  Phonograpn  Corp..  No.  NBb-1 
(Commerce  Dept.  Ed.  Contract  App.  Aug.  14,  1957)  (impucl-shed),  discussed  m 
Comp.  Gen.  Dec.  No.  B-120714  (Feb.  27,  195S)  (unpublished).  _ 

But  see  Winston  Bros.  Co..  67-1  B.C..A.  29.367,  67-2  B.C„A.  jO,751  (Interior 
Bd  Contract  App.  1967);  Reid  Contraciing  Co..  58-2  B.C.A.  S523  (Inunor  Bd. 
Contract  App.   1958);  Lipsett,  Inc.,  57-2  B.C.A.  4999   (Armed  Se.-A-ic^  Bd.  Contract 

^^^"ie^lL  Comp.  Gen.  Dec.  No.  B-134500  (Feb.  6,  1961)  (unpublished),  where 
the  Comptroller  General  conceded  that  his  earlier  deci3:on  was  net  brndin^  on  the 
Board  because  it  was  based  on  incomplete  facts. 

125.    373  U.S.  709  (1963).  ^  r^-  j 

126  Eg  Davis,  supra  note  119;  Comment,  Government  Contract  Disputes:  An 
7njt/«/u/io/»c/J[pproflc/(,  73  Yale  L.J.  1409,  1443  (19f4).  .     u         r-  , 

Bianchi  v/as  reaffirmed  three  years  later  in  Lmied  States  v.  Anthony  Grace  & 
Sons  Inc  384  US  424  (1966).  There  the  appeals  board  had  ruled  it  had  no  juris- 
diction and  thus  had  made  no  record  or  findings  on  the  substantive  issues.  Tee  Coun 
of 'Claims  reversed  the  jurisdictional  point  and  proceeded  to  take  evidence  iiseJ  on  the 
substantive  questions.  The  Supreme  Court  reversed  saying  the  case  should  have  been 
sent  back  for  the  Board  to  make  the  record. 
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was  not  properly  before  the  Comptroller  General — but  the  AEC  was 
ordered  not  to  pay  the  sum  it  had  determined  was  due.^-' 

Shortly  thereafter,  in  a  case  involving  the  Curtiss-Wright  Corpora- 
tion, the  Armed  Services  Board  of  Contract  Appeals  had  commuted 
rental  on  Governnient-furnishcd  equipment  used  in  com.Tercial 
work.'-^  The  GAO  thought  the  formula  used  was  inadequate  to  com- 
pensate the  Government,  but  a  final  settlement  had  been  made  prior 
to  the  GAO  decision.  Rather  than  proceed  down  the  hopeless  road 
of  disallowance,  the  Comptroller  General  reacted  by  sending  a  directive 
to  all  executive  agencies: 

Effective  immediately,  any  release  or  contractual  insirumenis 
entered  into  as  a  result  of  a  decision  by  a  board  of  contract  ap- 
peals, the  head  of  an  agency,  or  a  contracting  officer  under  a 
contract  disputes  clause  shall  include  a  provision  to  the  effect  thac 
the  instrument  is  not  binding  if  the  decision  is  later  found  to  be  La 
violationof  the  standards  set  forth  in  the  Wundcrlich  Act.---    ' 

The  directive  was  universally  ignored,^"*'  but  the  GAO's  conception  of 
its  role  was  once  again  made  clear. 

The  GAO  was  not  alone  in  its  view  of  its  role  in  disputes  cases. 
It  was  able  to  cite  what  seemed  to  be  judicial  coiifirmation  of  that  role. 
In  C.J.  Langenjelder  &  Sons  v.  United  States'^ ■■'^  the  Federal  Aviation 
Agency  Contract  Appeals  Panel  had  reversed  the  contracting  officer 
and  granted  the  plamtiffs  claim.     The  contracting  officer  refused  to 


127.  42  CoMP.  Gen.  357  (1963).  The  substantive  point  of  this  decision  is 
probably  no  longer  good  law.  Cj.  Money  Aircraft  Parts.  Inc.  v.  United  Starts.  45? 
F.2d  1260  (Ct.  CI.  1972).  In  yet  another  case,  the  Comptroller  General  held  Slcrchi 
applied  to  him  and  forbade  his  considering  evidence  not  before  the  Board.  43 
CoMP.  Gen.  1  (1963).  In  Comp.  Gen.  Dec.  No.  B-1 42040  (Aug.  27,  1962)  funp-jb- 
lished).  Comptroller  General  Campbell  had  disagreed  with  the  Board  but  fcc::d  ics 
opinion  supported  by  substantial  evidence  and  thus  did  not  trv  to  reverse  it.  S^e  cbo 
Comp.  Gen.  Dec.  No.  B-144847  (Feb.  14,  1961)  (unpublished);  Corpp.  Gen.  Dec  No 
B-136897,  B-139976  (Nov.  18,  1959)  (unpublished);  Comp.  Gen.  Dec.  No.  B-'05694 
(Nov.  16,  1951)  (unpublished). 

128.  Curtiss-Wright  Corp.,  58-2  B.C.A.  7770  (Armed  Senices  Bd.  Contract  At>?. 
1958),  59-2  B.C.A..  10,711  (Armed  Services  Bd.  Contract  App.  1959).  59-2  B.c!a. 
11,603  (Armed  Ser\ices  Bd.  Contract  App.  1959). 

129.  Comp.  Gen.  Directive  No.  B-125096,  at  ■  1  (Apr.  30,  1963).  ComrtroDer 
General  Campbell  continued: 

Since  the  Congress  clearly  intended  that  relief  would  be  provided  in  any  C2.se 
where  a  disputes  decision  did  not  conform  with  the  standards  oi  rhe  Wunder- 
lich  Act,  it  is  clearly  inappropriate  to  permit  a  release  or  other  cDntracn::^! 
instrument  to  create  finality  in  such  a  decision  and  thus,  as  a  practical  m^- 
tcr,  to  circumvent  the  intent  of  the  Congress  in  the  Wunderlich  Act. 
Id.  at  3. 

130.  Cibinic  &Lasken  371. 

131.  341  F.2d  600  (Q.  CI.  1965). 
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pay,  and  the  plaintiff  sought  summary  judgment  to  confirm  what  the 
Board  had  awarded.    The  Court  of  Claims  held  that 

[Ajdministxative  rulings  against  ths  Goveminent  are  not  wholly 
free  from  judicial  review.    The  Comptroller  General  had  long  as- 
serted authority  to  examine  such  deierminadons  and  to  deny  p::y- 
ment  on  the  basis  of  iilegaiiiy.  .  .  .     One  c-f  the  maior  reasous 
for  the  passage  of  the  [Wunderlich  Act]  .  .  .  was  to  assure  the 
General  Accounting  Office  a  limited  right  of  scrutiny  comparable 
to  (though  perhaps  not  precisely  the  same  as)  that  given  to  the 
courts.  .  .  .     Vv-Tiere  the  issue  is  one  of  law  (e.g.,  interpretation 
of  the  contract),  tiiis  court  has  upheld  exercises  of  thai  power.^^- 
Indeed  the  Court  of  Claims  in  Associated  Traders.  Inc.  v.  United 
States^^^  had  expressly  permitted  GAO  disapproval  of  a  Board  deci- 
sion to  be  used  as  the  basis  for  a  Government  "appeaL"     There  the 
Govemmxent  simply  refused  to  pay  a  Board  award.    Tnat  forced  the  con- 
tractor to  appeal  himself.     Rather  than  enforce  the  Board  decision  as 
final,  the  Court  of  Claims  reviewed  the  decision  using  the  Wunderlich 
Act  standards.     The  right  of  Goveniment  appeal  was  thus  arguably 
established,  at  least  by  the  Court  of  Qamis. 

The  S&E  Contractors  Case 

Although  these  earher  examples  of  GAO  re\ie\v  of  contract  ap- 
peals board  decisions  existed,  the  critical  test  of  GAO  authority  was 
provided  by  S  &  E  Contractors,  Inc.  v.  United  States J''"^  a  case  which 
has  implications  for  each  of  the  issues  raised  In  this  article  about  GAO 
authority. 

In  1962  S&E  Contractors  had  built  an  enclosed  testing  basin  for 
the  Atomic  Energy  Commission  (AEQ  at  a  site  in  Idaho.  Its  bid 
price  had  been  1.3  million  dollars,  but  its  actual  costs,  including  over- 
head and  profit,  were  2.7  million  doUars.  Tne  company  filed  a  claim 
with  the  contracting  officer  for  the  1.4  million  dollar  cost  increase. 

The  contractmg  officer  denied  most  of  the  company's  claun. 
Since  the  AEC  had  no  board  of  contract  appeals  at  that  time, 
the  matter  was  referred  to  a  hearing  examiner  who  reversed  the  con- 
tracting officer  and  sustained  most  of  the  contractors  demands.    The 


132.    W.  at  60S  (citing  cases).  _,     -^   ,  u     .t,     r^     .^  ^* 

133     169  F    Sup?.  502   (Ct.  CI.  1959).     This  case  was  decided  by  the  Court  of 

Claims' the  same  day  it  decided   Bianchi.     The  latter  ^^-as   rcven^d   by  the  Supreme 

Court  in  1963    as  we  have  seen.    It  took  the  Supreme  Court  nine  years  longer  to  wipe 

out  Associated  Traders  in  S  &  E  Contractors,  Inc.  v.  United  States,  4u6  U.S.  1  (1972). 

134.    406  U.S.  1  (1972). 
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AEC  in  effect  upheld  the  hearing  examiner  on  four  of  the  eight  claims 
by  exercising  a  ccrtiorari-like  power  not  to  review;  on  three  others  it 
affirmed  his  decision  as  modified/^^  The  contracting  officer  was  di- 
rected to  determine  the  amount  due  and  make  pavment  accordinziv. 

/\t  this  point  an  AEC  certifying  officer  wrote  to  the  GAO  for  an 
advance  opinion  on  whether  he  could  legally  pay  the  Commissions 
award  on  one  of  the  disputed  claims.  The  GAO  ruled  that  "essen- 
tially a  question  of  law"  was  presented  and  that  because  the  Wunder- 
lich  Act  makes  board  decisions  of  law  not  final,  it  could  therefore  re- 
view the  case.  It  took  the  GAO  ahnost  three  years  to  reach  a  deci- 
sion. Then,  in  late  1966  the  GAO  ruled  that  not  only  the  claim  it 
had  been  asked  about,  but  also  all  of  the  contractor's  other  claims, 
should  be  denied  because  the  AEC's  decision  upholding  them  was 
"not  supported  by  substantial  evidence."*^*  At  that  point,  the  AEC 
concluded  that  it  would  "take  no  action  in  connection  with  the  claims, 
inconsistent  with  the  views  expressed  by  the  Comptroller  General."-^' 

The  contractor's  only  recourse  was  to  file  suit  in  the  Court  of 
Claims.  Ke  cited  the  decision  of  the  AEC  as  binding  and  said  the  Gov- 
ernment W'-as  in  breach  of  contract  for  not  paying.  Adding  breach 
damages  to  his  original  claim,  the  damages  sought  rose  to  almost  tv;o 
million  dollars. 

The  Justice  Department  in  defending  the  appeal  had  its  ovvoi  axe  to 
grind.  It  did  not  want  to  concede  that  the  GAO  had  any  right  to  re- 
view the  decisions  of  executive  agencies.  Instead  the  Justice  DeDart- 
ment  made  a  "thorough  and  independent  revievy-"  of  the  whole  record 
itself  and  made  an  "uninfluenced"  decision  that  the  AEC  decision  was 
indeed  wrong.^^^  The  Attorney  General  urged  the  court  to  see  the 
GAO  intervention  "as  being  the  occasion  but  not  the  cause  of  the  liti- 
gation and  in  no  way  itself  an  administrative  decision  having  effect 
.  .  .  or  coming  under  .  .  .  review"  in  the  Court  of  Claims."^ 

The  Court  of  Claims  upheld  the  Justice  Department's  view.  It 
held 

that  the  Comptroller's  powers  of  decision  and  settlement,  though 
great,  may  be  assumed  to  lapse   and  fail   at  the  Court  House 


135.  W.  at  5-6. 

136.  46  CoMP.  Gen.  441,  451    (1966).     The  opinion  goes  into  ebborate  detail 
on  the  GAO's  theorv  of  its  jurisdiction.    Id.  at  451-63. 

137.  433  F.2d  1373,  1374  (Q.  CI.  1970). 

138.  Id.  at  1375. 

139.  Id. 
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door.  Therefore,  it  is  not  necessary  for  us  to  determine  what  de- 
cisions he  might  make  or  what  finality  they  might  have  in  cases 
not  brought  before  us.^^*' 

The  Court,  following  its  own  precedents,  sent  the  case  back  to  the 
Commissioner  for  review  under  Wunderiich  Act  siandaids. 

The  Supreme  Court  reversed  in  1972  in  an  opinion  by  Justice 
Douslas.  The  purpose  of  the  disputes  clause  is,  the  Court  said,  "to 
provide  a  quick  and  efficient  administrative  remedy  and  to  avoid  'vex- 
atious and  expensive  and,  to  the  contractor  oftentimes,  ruinous  litiga- 
tion.' "  This  case  was  almost  ten  years  old,  the  court  noted,  and  that 
almost  per  se  provided  an  example  of  "vexatious  litigation."*''^ 

A  citizen  has  the  right  to  expect  fair  dealing  from  his  gov- 
ernment ...  and  this  entaUs  in  the  present  context  treating  the 
government  as  a  unit  rather  than  as  an  amalgam  of  separate  en- 
tities. .  .  .  [T]he  A.E.C.  spoke  for  the  United  States  and  its  de- 
cision, absent  fraud  or  bad  faith,  should  be  honcred.^*- 

The  result  in  the  particular  case  was  not  entirely  unexpected. 
Indeed  even  the  GAO  had  admitted  that  its  review  authority  was  in- 
direct and  limited  to  causing  the  AEC  to  withold  payment.^"  The 
Government's  only  real  argument  was  the  theory  that  both  parties— 
not  just  the  claimant— should  be  held  to  have  a  right  of  appeal.  The 
Court,  however,  dismissed  the  idea,  saying,  '-"NormaUy  ...  the  duty 
of  the  Department  of  Justice  is  to  implement  [an  agency]  decision  and 
not  to  repudiate  it.""* 

More  damaging  to  the  GAO  than  the  result,  which  after  all  was 
basically  consistent  with  Kihlberg,  may  be  the  court's  gratuitous  dicta. 
First  it  spoke  of  GAO  and  Justice  Department  resiew  as  "addmonal 


ul    406  U.S.  at  8.  guoting  Kihiberg  v.  United  St^t^  97  U^S.  398.  401   (1878). 
Kihlberg  is  discussed  at  text  accompanying  note  66  supra.     It,  of  course,  did  not  in- 

'°^"0n'r  mat"  of  the  timely  decision,  see  Sun  Shipbuilding  &  Dry  Dock  Co  v. 
United  States,  461  F.2d  1352  (Ct.  C\.  1972).  There  the  -^  ^"^^<=,./^^"M/V^^°; 
hS  had  a  cfaim  before  it  for  four  years,  and  the  contractor  f^lly  filed  su.t  before 
Sie  Board  decision  alleging  the  delay  constituted  a  bre^^cn  of  contract  over  ^hich  he 
C^urt  of  Claims  had  jurisdiction.  The  court  agreed  thai  m  some  circumstances  delay 
could  be  a  breach  but  found  four  years  was  not  too  long  m  this  case. 

143"  B^rfef^for^'united  States  at  44.  The  Government  was  represented  in  the  Su- 
preme Court  by  the  Justice  Department  specifically  by  Mr.  Irving  Jaife  of  the  Ov.l 
D?vTsk,n  who  has  been  at  odds  with  the  GAO's  view  of  its  junsdxuon.  5^e  notes  59 
&  79  L;!  In  order  to  get  the  GAO  position  before  the  Court,  the  GAO  prepared  a 
ten-pase  appendix  to  the  Government's  brief. 

144.    406  U.S.  at  13. 
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bureaucratic  oversight,"'*'  hardly  boding  well  for  any  alleged  power 
of  disallowance.  Then,  in  a  footnote  the  Court  discussed  the  spe- 
cific statutory  power  given  the  GAO  to  inspect  contractor  records  look- 
ing for  kickbacks  and  said:  "If  the  Comptroller  General  hzs  the  hT02.d, 
roving  investigatory  powers  that  are  asserted,  specific  stcuitorv  srrancs 
of  authority  such  as  this  provision  relating  to  kickbacks  would  be 
superfluous."'^*' 

Justice  Blackmun,  speaking  for  four  Justices,  added  Lnsult  to  in- 
jury in  a  statement  directly  undercutting  any  pretentions  as  to  the 
power  to  disallow: 

[T]he  Government,  by  its  position  here,  would  grant  ioelf  the 
right  to  challenge  its  own  executive  determination  whenever  the 
General  Accounting  Office,  by  interposition,  thinks  ibis  should  be 
done.  This,  for  me,  does  not  make  good  sense  and.  in  the  ab- 
sence of  clear  congressional  authorization,  I  doubt  that  it  would 
make  good  law.'-*" 

Justice  Brennan  wrote  a  lengthy  dissent.  con\incic2ly  showing? 
the  role  the  GAO  had  played,  or  tried  to  play,  since  1921,  He  arsued 
that  at  the  time  the  Wunderlich  Act  was  passed,  a  right  of  apnea!  ex- 
isted in  the  Government,  albeit  not  an  appeal  to  the  GAO.'*^  Oalv 
two  other  Justices  were  persuaded,  however,  and  the  GAO  has  sot  ten 
out  of  the  disputes  business,  at  least  for  now.^^^ 


145.  Id.  a:  14.  ~~  ' 

146.  Id.  at  10  n.8. 

147.  Id.  at  20. 

148.  Id.  al  23-90.  The  opinion  was  joined  by  Justices  V.Tiite  and  Man-ball 
The  Wunderlich  Act  says  simnly  that  the  board's  decision  shall  not  "ce  "fin--'  c"'  -' 
question  of  law,"  41  U.S.C.  §  322  (1970),  or  where  its  fLndmos  are  -frauduier.: " or 
capricious  or  arbitrary  or  so  grossly  erroneous  as  necessarily  to  imolv  bsd  faith,  o-  rot 
supported  by  substantial  evidence."  41  U.S.C.  §  321  (1970).  It  has  t-e^n  argued  that 
a  decision  not  satisfying  those  standards  is  wholly  void,  and  that  the  Lnvalidlt^-  ihus 
may  be  assened  by  anyone,  including  the  GAO.  The  problem  v>iih  such  reasonins'  is 
that  the  disputes  clause  is  more  precise  and  says  a  board  decision  is  "final"  unii'~re- 
versed  "by  a  coun  of  competent  jurisdiction."  See  note  102  suprj.  This  *n:o.'e 
specific  language  could  and  should  be  said  to  estop  the  Govemmen:  from  denvLng 
finality.  Further,  S  &  E  Contractors  could  easily  have  been  decided  on  this  -rore 
narrow  basis  and  thus  could  have  answered  Mr.  Justice  Brennan's  elabo.-ate  discuV^ion 
of  legislative  inz^nt. 

149.  Indeed  t.he  G.AO  might  argue  that  its  authority  to  coUatemllv  attack  a  B-:«ard 
decision  is  not  directly  affected  by  S  &  E  Contractors.  That  is,  it  migi;:  argue  it  cculd 
set  off  the  "illegar'  award  on  a  later  contract,  see,  e.g..  United  States  v.  Cohen.  339 
F.2d  689  (5th  Cir.  1967),  or  direct  the  Justice  Depaament  to  sue  to  recover  the 
"illegal"  payment  The  message  oi  S  &  E  Contractors  seems  loud  and  clear.  hov.ever 
that  once  a  contractor  gets  an  award,  it  is  his  and  no  "bureaucratic"'  review  can  "take 
it  from  him.  The  Court  of  Claims  has  so  held.  la  Dynalectron  C-.rp  v  "unii-d 
States.  18  CCH  Cost.  Cas.  F.  %  ^\JS1  (Cl  CI.  1972),  the  board  had  niled  parJv  for 
the  contractor  and  partly  for  the  government.  Each  appealed  from  p-.n  of  the  deci- 
sion.   The  court  held  the  contractor's  objections  could  be  heard  but  the  governraem's 
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What  Should  the  GAO  Role  Be  in  the  Disputes  Process? 

If  a  board  of  contract  appeals  proceeding  is  in  effect  a  request 
that  the  head  of  the  agency  informally  look  over  what  his  contracting 
officer  decided,  then  S  S:  E  Contractors  is  right:  ihe  board  decision 
should  be  looked  at  as  a  mere  offer  which  the  claimant  i:iay  choose  to 
accept  or  reject.  The  claimant  should  be  able  to  "appeal,"  i.e.,  get  a 
binding  judgment,  but  the  agency  should  not  be  able  to  impeach  its 
own  offer.  ^A  fortiori,  as  5  cS:  E  Contractors  held,  the  GAO  should 
be  able  to  criticize  agency  settlements  but  not  stop  pa>-menis. 

If,  on  the  other  hand,  a  board  appeal  is  seen  as  the  first  step  in 
an  adversary  judicial  procedure,  it  makes  lirJe  sense  lo  say  one  liti- 
gant is  bound  by  it  but  not  the  other.^^'"  This  latier  view  seemed 
To  have  been  taken  in  Bianchi,  and  S  &  E  Contracrors  notwithstanding, 
it  seems  more  to  comport  with  reality. 

Boards  of  contract  appeals  today  are  a  mixed  lot  cf  varying  in- 
dependence and  quality,  but  the  idea  of  ene  board  aciinz  as  alter  ego 
of  the  head  of  the  agency  is  ludicrous — at  least  as  regards  the  major 
boards.  Suggestions  have  been  made  to  move  more  nearly  to  a  few 
full-time  indel)endent  boards  which  behave  and  are  treated  as  inde- 
pendent bodies.'-^'     The  suggestions  have  regularly  been  opposed  by 


could  not.     The  GAO  has  heard  the  message  of  5  ^.  E  C o --recurs  ^  has  quietly 
retreated  from  its  practice  of  review.     Corap.  Gen.  D>c.  No.  B-i   -^^y  at  5  (June   1 
1972)    (unpublished):    -[Tlhis  Office   .  .  -  ^^ili  no  lo.ser  rev;e^-   B--^d  of  Contact 
Appeals  decisions  absent  a  sho\vin3  of  fmud  or  bi^a  lau.-.      Ir.dee^  -  r2  Comp.  Gen^ 
63   (1972).  it  even  withdrew  its  objection  to  payment  nr.der  a   lioara  award  it  had 

"reversed"  before  S  &E  Contraaors.  ^   t      -        c.       .♦     „.4 

150  Justice  Blackmun,  joined  by  Chief  Justice  Burrer  ar.d  .Tv.st::es  Ste^^rt  and 
Powell,  uncritically  accepted  a  proposition  that  iilu5t7a-.^s  the  procieri  exacUy.  He 
wrote  "The  result  would  be  a  strange  one  if.  as  even  it:e  GAO  nere  conced^  a  con^ 
tractin"  officer's  decision  favorable  to  a  contractor  posseises  r.r.i.itiv-  -  .  •  J^-^a  de- 
cision at  the  higher  level  of  the  agency  itseL^  does  not."  406  L.^.  at  ^-O-^^  ^at  re- 
suit  is  not  at  all  strance  if  one  sees  the  contracting  cnirers  de::scn  a^  an  cfier.  the 
acceptance  of  which  constitutes  an  accord  and  satis: act:cawn::e  ihe  Boards  decision 
is  analocous  to  that  of  a  trial  court  which  may  be  appealed  by  eii^-er  s:ce.  Put  another 
way.  it 'is  presumably  not  "stranse"  that  the  Goverr-ent  ir-ay  -.eeK  certiorari  from  a 
deci  ion  of  the  Court  of  Claims.  To  find  appeal  from  a  Board  cec:i:on  "st.-^-nge  is 
to  assume  away  the  question:  Is  the  Board  more  like  a  ccu.n  or  .~ore  ^ie  an  mformal 
superioTof  the  contracting  officer?  The  Commission  en  Gove.-r„-r.e.t  Procurement,  by 
a  vore  of  seven  to  five,  has  now  proposed  reversing  5  d-  E  Contrccy^rs  =y  legislation  to 
give  loth  sides  the  right  of  appeal.  4  Pp.oc.  Coninc^n  25-27.  Th:s_  recommendation 
has  been  incorporated  as  §  9(e)  of  H.R.  9062,  93d  Cong.,  1st  Sess.  ^  ^9-  -O- 

151  E.7  Frana,  Arc  There  Too  Many  Boards  cj  Ccn!r::c:  Apreah?.  17  Cath. 
TIT  Rev  44  (1967).  The  boards  are  now  purely  creauires  of  contract  and  administra- 
tive're  emulation.     In  order  to  confirm  their  jurisdiction  and  trial-type  character,  leg.sla- 

''"-Infa1rn:s^."t 'should  be  said  that  the:,  is  a  strong  current  of  thought  that  boards 


336 

1973J  GENERAL  ACCOUNTING  OFFICE  1323 

the  small  agencies,  who  believe  that  separate  boards  better  understand 
the  problems  of  specific  agencies.  Consolidation,  or  at  least  common 
rules  of  procedure/^-  seem  essential,  however,  to  have  a  fair,  responsive 
system. 

What  would  bo  tiie  GAO's  role  in  such  a  system?  Ccn^rcss  could 
usQ  S  &  E  Coniractors  as  a  catalyst  for  legislation,  as  it  did  with  \Vuk- 
dcrlich,  and  could  grant  the  GAO  the  power  of  review,  li  should  not 
do  so,  however.  First,  the  GAO  is  not  equipped  to  act  as  an  appellate 
court.  Of  course,  in  this  kind  of  proceeding,  especially  after  Biaichi, 
fact-findmg  is  no  problem.  But  GAO  review  is  wholly  in  camera,  by 
members  of  the  general  counsel's  office  unknown  to  the  parties.  Fur- 
ther, the  GAO  is  an  agency  with  a  definite  policy-making  role.  Try 
as  it  may  to  be  fair,  the  GAO  is  simply  not  a  court. ^^^ 

In  its  efforts  to  give  dignity  and  fmality  to  Board  decisions,  the 
Court  m  S  &  E  Contractors,  and  indeed  in  Bianchl  was  certainly  cor- 
rect   The  Air  Force  General  Counsel  put  it  well  v/hen  he  said: 

[AJt  some  time,  litigation  of  a  dispute  must  come  to  an  end.  Tzt 
longer  cases  drag  on,  the  more  both  sides  lose.  Litigation  costs. 
uncertaint}',  Impairment  of  credit  and  coumless  other  ficicrs  make 
defeat  more  difficult  and  victory  less  real.  It  is  orJy  nsraral  for 
a  losing  lawyer — Government  or  private — to  believe'  that  justice 


of  contract  appeals  should  either  be  dissolved  altogether  and  claimants  left  to  a  jucicial 
remedy,  or  that  claimants  have  the  alternatives  of  a  judicial  renie-dv  Con—'-^t-T-^n 
Celler  has  so  proposed.  K.R.  14726,  9:d  Cong.,  2d  Scss.  (1972).' The  ?«;""- ic'n""i^ 
persuasively  advocated  in  Spector,  PubUc  Contract  C!ain:s  Procedures— A  PerrpccihJ 
30  Fed.  BJ.  1,  11  (1971).  .Mr.  Spector  is  a  Commissionc-r  of  the  Cci:.-.  of  C\2.(~i.\Tik 
a  former  Chairman  of  the  Armed  Services  Board  of  Cor.tract  .Ar-;a:?.  The  "aliernat 
tive  direct  judicial  rem.edy  was  also  advocated  by  the  Commirsion  on  Go'-- rJnen: 
Procurement.  4  Proc.  Com.m'n  23-25.  This  recommendation  is  ?  ~  of  H '"  <^06'"'' 
93d  Cong.,  1st  Sess.  (1973);  cf.  Comment.  73  Yale  L.J.,  supra  nore  126,  at"'l^fO-57," 
which  proposes  creation  of  an  entirely  new  court  to  hear  such  cases. 

152,  A  proposed  set  of  common  rules  was  prepared  by  Profe<^sor  V.lielan's  ;e~inar 
at  Georgetown  University  and  published  as  Proposed  Uniform  R'jle?  of  P-'.cceturz. 
FOR  Government  Age.ncy  Boards  of  Contract  A?pe.=lLs  (1967).  ••.Model  Rules  for 
Boards  of  Contract  Appeals,"  based  on  the  AiTned  Ser^'ices  Board  of  Contract  .Ar->eals 
rules,  were  p.-oposed  by  a  Federal  Bar  Association  Committee,  in  !9.':S;  and  "P-o-o'-e'-' 
Uniform  Contract  Appeals  Rules"  were  developed  by  an  ABA  committee  in  I57">  ^e~e 
Burch,  supra  note  104  at  122-23;  Fed.  Cont.  Rep.  No.  -43,  A-ac.  21,"l972,  z'e-1 

153.  This  lack  of  procedural  due  process  in  GAO  review  has  bo'iercd  co'mmenta. 
tors.  Doolittle,  Review  of  Boards  cf  Contract  Appeals  Decisions.  39  Pa.  B..\.o'5lS 
(1968);  Kostos,  Review  of  Boards  of  Contract  Appeals  Decisions,  39  Pa.  B..-VQ  ^''l' 
523-24  (1968).  Others,  however,  suggest  that  procedural  due  process  -sris  not" a  centrai 
issue  in  passage  of  the  W'underlich  Act.  Schultz,  Wundcrlich  Revisited:  Nev  Lir:i:s 
on  Judicial  Review  of  Administrative  Determination  of  Covcrrnicr:  Contract  D>-^u''-- 
29  Law  £:  Costemp.  Prob.  115,  118  (1964);  Comment,  18  Cath.  U.L  REv"'n/n-''- 
note  45,  at  549.  The  fact  that  Congress  did  not  make  it  a  basis  for  decision  says 
nothing,  howe'/er,  about  the  appropriateness  for  so  considering  it. 
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would  be  done  if  he  had  but  one  more  chcmce  to  appeal.  Yet 
looking  at  the  issue  objectively,  a  system  for  resolving  differences 
becomes  less  just,  not  more,  when  basically  fair,  impartial  deci- 
sions are  subject  to  repeated  reviews.  Even  assuming  that  each 
additional  review  would  catch  a  few  more  'rr.lj.ikes/  in  ;"ncst  sit- 
uations the  long  run  benefits  would  be  less  ihan  the  'cn;_'  run 
costs.  However  well  intcntioned,  then,  we  believe  the  GAO's 
participation  in  the  disputes  process  would  probably  not  be  in  the 
long-run  interest  either  of  the  Government  or  cf  the  contractors.^^'' 

This  is  the  philosophy  that  should  govern  the  entire  disputes  pro- 
cedure. Congress  never  dreamed  of  boards  of  contract  appeals  in  1817 
when  it  gave  claims  authority  to  the  forerunner  of  the  GAO.  Present 
authority  should  reflect  current  realities  and  current  needs.  To  the 
maximum  extent  possible  the  Government  and  contractor  should  be 
permitted  and  encouraged  to  settle  all  issues  at  the  lowest  possible  level 
— that  of  the  contracting  officer.  The  more  levels  of  appeal  there  are, 
the  less  will  be  the  incentive  of  either  side  to  negotiate  hard  and  com- 
promise differences.  The  GAO  should,  of  course,  be  permitted  and 
encouraged  to  investigate  and  criticize  any  specific  settlements.  What 
should  be  avoided  is  the  GAO's  random  intervention  in  cases,  either  to 
penalize  contractors  or  to  charge  disbursing  officers  for  improper  set- 
tlements. 

If,  on  the  other  hand.  Congress  were  to  change  the  law  and  grant 
the  Government  a  right  of  appeal,  one  recent  change  and  an  additional 
one  proposed  here  should  reduce  the  problems  feared  by  the  majority 
m  S  &  E  Contractors.  First,  it  is  ironic  that  just  shortly  before  the 
Supreme  Court  decided  S  &  E  Contractors,  much  of  the  rationale  for 
it  was  undercut  by  the  long  overdue  administraiive  decision  to  pay  s\x 
percent  interest  on  claims  against  the  Government  from  the  tune  they, 
are  filed  to  the  time  resolved.^-^'  Thus  any  delay  is  now  at  least  partly 
at  the  Government's  expense,  not  the  contractors. 

Another  much  needed  change  would  be  to  simplify  the  Court  of 
Claims  rules  so  as  to  accelerate  Wunderiich  Act  appeals.  At  present, 
one  cannot  just  file  a  notice  of  appeal,  then  brief  and  argue  his  case. 
The  court  requires  a  complaint  and  answer,  followed  by  a  motion  for 
summary  judgment.^"^     That  is  fine  for  an  ordinary  civil  suit  in  the 


154.    Doolittle,  J'/prfl  note  153,  at  518.  ^   .    ^ 

155  ASPR  7-104.82,  37  Fed.  Reg.  21,499  (1972):  FP.P  1-1.322,  37  Fed.  Reg. 
15  15'>  fl970)  The  agencies  got  advance  approval  of  the  Comptroller  General  before 
a4e«Lng  to  this  practice.  51  Co^rP.  Gen.  251  (1971).  Tli is  clause  applies  only  to 
future  contracts,  of  course,  and  was  not  used  in  the  contract  ,n  5  <£  £  Co,:rrcc/or.. 

156  The  rules  of  the  Court  of  Claims  are  found  m  28  U.S.C  (1970).    See  gener- 
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Court  of  Claims  where  the  facts  to  be  proved  are  in  doubt,  but  in 
Wunderlich  Act  cases  it  can  take  a  year  to  get  the  case  at  issue.  Even 
with  six  percent  interest,  a  Government  appeal  could  be  "vexatious" 
delay  under  th:?  r-resent  rules.  With  these  changes,  h.ov.  ever.  Govern- 
ment contract  liiigation  should  be  no  more  time-consumi.'g  than  anv 
other. 

The  SoHthside  Plumbing  Case 

The  converse  of  the  S  &  E  Contractors  situation  was  presented 
in  a  case  involving  the  Southside  Plumbing  Company.-''  It  and  5  dc 
E  Contractors  were  handed  down  only  three  days  apart  and  were 
premised  on  the  same  view  of  the  GAO's  rule  in  the  disputes  process. 

Southside  had  done  rehabilitation  work  on  family  housing  units 
at  Hunter  Air  Force  Base  in  Georgia.  It  had  been  directed  by  the 
contracting  office  to  insulate  air  conditioning  ducts  in  a  manner  the 
contractor  believed  was  not  required  by  the  specifications.  His  claim 
for  extra  compensation  for  this  work  was  denied  by  the  contracting 
officer  and,  on  review,  the  Armed  Services  Board  of  Contract  Aopeals 
sustained  the  administrative  decision.""'*^  Instead  of  appealing  :o  tlie 
Court  of  Claims,  however,  the  contractor  sought  relief  from  the  GAO. 

In  an  unusual  but  not  entirely  unprecedented  decision.-'^  the  GAO 
concluded  that  it  had  jurisdiction  coextensive  with  the  Court  of  Claims 
to  review  Board  decisions  that  had  been  favorable  to  the  Government. 
Ruling  that  interpretation  of  specifications  presents  a  question  of  law 
that  the  Wunderlich  Act  makes  not  binding  on  either  party,  it  pur- 

ally  Jacoby,  Procedure  in  the  United  States  Court  of  Claims,  in  V.'zsT's  FEr.=?AL 
PR.\cmcE  §§  1930,  1942  (2d  ed.  M.  Volz  1970);  King  &  Little,  Criv.que  o-  Public 
Construction  Contract  Remedies  nitli  Recommended  Changes,  5  PUB.  Cost.  I_J.  6-12 
(1972). 

157.  Comp.  Gen.  Dec.  No.  B-156192  (Dec.  8,  1966)  (unpublished).  The  prob- 
lem raised  by  Soutliside  Plumbing  was  apparently  overlooked  by  the  Commission  on 
Government  Procurement. 

158.  CCH  1964  Bd.  Cont.  App.  Dec  ^  4314;  CCH  1963  Bd.  Cent.  Arp.  Dec 
H  3982. 

159.  The  •written  opinion  in  one  earlier  case  Can  be  found  at  44  Comp.  Gen.  1 
(1964).  The  GAO  reports  that  it  certified  a  voucher  for  payment  in  another  ca5^  in 
1961.  Brief  on  the  Jurisdiction  of  the  General  Accounting  Office  with  Special  Refer- 
ence to  B-156192  (Dec.  8,  1966)  (unpublished,  submitted  to  the  Attoniey  Generil  in 
connection  with  his  review  of  the  case).  See  also  Comp.  Gen.  Dec.  No.  B-I52346 
(Nov.  22,  1963,  Dec.  31,  1964)  (unpublished)  (considering  an  appeal  on  the  meriLs 
but  rejecting  the  contractor's  claim);  Comp.  Gen.  Dec.  No.  B-J505J5  (Nov.  13,  1963  ^1 
(unpublished),  (saying  issues  were  of  '"sufticient  doubt  ,  .  .  that  v.e  must  reject  your 
claim  and  leave  you  to  prosecute  it  in  the  courts  if  you  so  desire");  Comp.  Gen.  Dec 
No.  B-35514  (July  18,  1945)  (impublished). 
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ported  to  "reverse"  the  Armed  Services  Board  of  Contract  Appeals. 
At  this  point,  GAO  faced  its  inlierent  problem;  it  has  no  fact-finding 
machinery.  Thus  it  ordered  the  Air  Force  to  determine  administra- 
tively the  amount  due  and  then  to  pay  the  contracior. 

The  entire  sum  claimed  was  only  45.OC0  icllars,  and  one  might 
have  expected  the  Air  Force  to  pay  just  to  kerp  peace  v.iih  the  GAO. 
But  it  did  not  do  so.  The  Air  Force  General  Counsel  v^Tote  the  Comp- 
troller General  that  the  GAO  had  no  authorit>'  to  order  an  agency  to 
pay  what  the  agency's  board  of  contract  appeals  had  determined  was 
not  legally  owing.^'^'^  If  one  views  a  board  decision  essendally  as  fac- 
tual determinations  of  the  head  of  die  agency,  then  it  is  not  illogical 
for  the  GAO  to  use  it  in  conjuncdon  with  its  cvn  perceived  statutory 
responsibility  to  pay  claims.  But  if  that  is  tnie,  there  is  no  need  for 
the  Comptroller  General  to  apply  Wunderlich  Ac:  standards. 

The  Air  Force  submitted  the  controversy  to  the  Attorney  General 
for  directions.^ '^^  Just  as  he  was  leaving  office.  Attorney  General  Ram- 
sey Clark  wrote  that  the  disputes  process  is  a  maiter  bervveen  the  execu- 
tive branch  and  the  courts.^"  He  accepted  the  view  that  the  Gov- 
ernment could  "appeal"'  an  adverse  board  decision  by  nonpayment  or 
later  set-off,  and  he  encouraged  executive  agencies  to  submit  such  cases 
to  the  Justice  Department  when  appropriate.  But  the  GAO  had  noth- 
ing to  add,  he  concluded,  either  in  the  S  &  E  Contractors-typ&  case  or 
this  one.  Further,  in  part  because  GAO  procedures  lacked  due  proc- 
ess, he  ruled  that  its  decisions  should  not  even  te  followed  on  the  basis 
of  executive-legislative  comity. 

Shortly  after  the  change  of  administrations.  Comptroller  General 
Statts  informed  Attorney  General  Ivlitchell  that  he  rejected  the  "opmion 
of  your  predecessor."^"  At  that  point  the  contractor  Died  suit  in  the 
Court  of  Clauns.  Rather  than  get  a  judicial  test  of  the  issues,  how- 
ever, the  Justice  Department  settled  the  case. 


160.  Letter  from  J.  William  Doolittle  to  Frank  H.  Weitzel,  May  15,  1967. 

161.  Letter  from  Harold  Brown,  Secretary  of  the  Air  Force,  to  Attorney  General 
Ramsey  Clark,  Nov.  13,  1967. 

162.  42  Op.  Att'y.  Gen.  No.  33  (1969).  Attorr :ey  General  Clark  also  held  that 
agencies  should  send  him,  not  the  Compiroiler  Ger.eraL  any  decisions  of  boards  of 
contract  appeals  which  they  believed  failed  to  meet  V,u-cerl:ch  Azi  standards  so  that 
he  could  analyze  them  and  recommend  action.  Needless  to  say,  after  S  &  E  Con- 
tractors, there  is  nothina  left  of  that  direction. 

163.  Comp.  Gen.  Dec.  No.  B-156192  (Feb.  7.  1959)  (unpublished).  This  letter 
has  reference  to  the  opinion  of  your  predecessor  dated  January  16,  1969.  .  .  .  [W]e 
are  in  complete  disagreement  with  the  conclusion  reached.'' 

In  confirmation  of  this  position,  the  General  A^ccu-ting  Office  agreed  to  decide 
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What  should  the  Comptroller  General's  rule  be  in  such  a  situa- 
tion? Is  his  power  to  pay  claims  in  the  face  of  a  board  decision  as 
limited  as  his  power  to  deny  them?  The  answer  to  the  latter  question 
is  probably  no.  S  &  E  Contractors  seems  to  have  been  decided  largely 
on  the  basis  that  contractors  should  not  have  to  wait  for  iheir  money. 
Clearly  no  such  problem  exists  when  the  GAO  offers  to  pay. 

Then  if  the  GAO  rules  in  favor  of  the  contractor,  .what  righis 
does  the  contractor  have  if,  as  in  Soiithside  Plumbing,  the  agency  re- 
sists payment?  Or  indeed,  what  if  the  agency  pays  but  then  seis  off 
the  sum  on  the  next  contract  in  order  to  recoup  the  "overpayment"? 
Before  S  &  E  Contractors  the  Court  of  Claims  might  have  followed 
Associated  Traders'^^*  and  Langenfelder^^^  and  treated  the  resistance  as 
a  legitimate  Government  "appeal"  of  the  GAO  decision.  On  the  other 
hand,  the  court  even  then  would  likely  have  treated  the  GAO  ruling 
as  "settlement"  of  the  controversy.  Indeed  the  "final  and  conclusive 
upon  the  Executive  branch"'^*^  language  was  originally  adopted  to  com- 
pel recalcitrant  agencies  to  award  Civil  War  bonuses,'"'^'  so  a  finding  cf 
GAO  authority  to  pay  contractors  would  have  historical  support.  Cer- 
tainly after -5  &  E  Contractors,  such  a  GAO  settlement  would  be  en- 
forced. The  real  question  is  not  whether  the  GAO  may  act  but 
whether  it  should. 

The  better  view  would  seem  to  be  that  it  should  not.  The  Gen- 
eral Accounting  Office  simply  has  nothing  unique  to  add  to  the  proc- 
ess. The  contractor's  remedies  are  too  diverse  and  overlapping  as 
things  stand.^^^  The  aim  should  be  to  provide  adequate  judicial-r.re 
fact-finding  machinery  before  the  board  of  con'j"act  appeals,  plus  an 
expeditious  appeal  by  either  side  to  the  Court  of  Claims.     If  it  is  al- 

the  "appeal"  of  the  Southwest  Engineering  Co.  from  a  decision  of  the  Armed  Services 
Board  of  Contract  Appeals.  It  submitted  the  contractor's  letter  to  the  Air  Force  for 
comment.  Comp.  Gen.  Dec.  No.  B-166157  (Feb.  17,  1969)  (unpublished).  Tz^  Air 
Force  refused  to  comment  Letter  from  William  Munves,  Deputy  Air  Force  Generzl 
Counsel,  to  M.E.  Miller,  Mar.  12,  1969  (unpublished).  The  GAO  uliiir.ately  decivied 
the  case  on  the  merits,  but  concluded  the  Board  decision  should  not  be  reversed. 
Comp.  Gen.  Dec.  No.  B-166157  (Apr.  11,  1969)  (unpublished). 

164.  Associated  Traders,  Inc.  v.  United  States,.  169  F.  Supp.  502  (Ct.- CL  1959). 

165.  CJ.  Lanccnfelder  &  Sons  v.  United  States,  34i    F.2d  600   (Cl  CL  1965). 

166.  31U.S.C.  §  74  (1970). 

167.  Baltimore  &  O.R.R.  Co.  v.  United  States,  34  Cl  CI.  4S4  (1899);  M.'_ns- 
nEU>  58;  Cibinic  L  Lasken  355-58. 

168.  Professors  Nash  and  Cibinic  have  identified  five  or  more  partly  concarrent 
and  often  overlapping  approaches  a  contractor  can  take  for  resoluiion  of  a  con::aci 
controversy.  Hearings  before  a  Subcomm.  of  the  House  Comm.  on  Gov't  Operar.cns, 
91st  Cong.,  1st  Sess.  1760-61  (1969).  See  also  Whelan,  A  Government  Cor.irccor's 
Remedies:  Claims  and  Counterclaims,  42  U.  Va.  L.  Rev.  301  (1956). 
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leged  that  an  appeal  to  the  Court  of  Claims  is  too  time-consuming, 
the  remedy  should  be  to  streamline  the  couirs  procedures  as  suggested 
earlier.  The  General  Accounting  Office  can  perform  some  roles  well, 
but  claims  settlement  in  the  disputes  context  is  no:  one  of  them. 

GAO  Involvement  is  Bid  Protest  C.\5£S 

The  preceding  two  examples  of  GAO  invclvement  in  the  day-to- 
day work  of  executive  agencies  are,  of  course,  imponant.  Neither, 
however,  approaches  the  degree  of  GAO  panidpation  in  agency  deci- 
sions through  its  handling  of  protests  by  disgronded  bidders.  Once 
again  the  protest  procedure  is  simple.'''^  A  contractor  who  beheves 
he  has  been  wrongfully  denied  a  Government  contract  need  only  write 
a  letter  to  that  e'ffect  to  the  ComptroUer  General.  The  GAO  then 
gets  the  agency's  version  of  the  facts,  which  may  be  rebutted  in  writings 
by  the  contractor,'-"  and  renders  a  decision  en  the  merits.  In  some 
cases  it  will  order  the  agency  to  change  its  planned  award. 

The  past  three  years  have  seen  its  role  in  bid  protests  go  from 
the  only  place  to  get  action  at  all,  to  a  second-class  and  discredited 
status,  and  once  again  to  the  predominant  "fcmm"  for  such  cases.''' 
Yet  there  is  even  less  statutory  or  theoretical  basis  for  the  GAO's  han- 
dling of  this  protest  role  than  there  is  for  the  others,  and  the  pen-'asive- 
ness  of  the  function  makes  it  an  miportant  place  to  direct  attention 
for  reform. 

169.  The  procedure  is  set  out  in  4  C.FJl.  17-19  (15-73).  See  generally^  Shnitzer 
§§  1787-91;  Demblin2,  Administra:ive  Techniques  jar  C:-c:lcn7:n2  :he  Ay^ard  of  Gov- 
ernment Contracts,  ¥ZD.  Cost.  R^.  So.  351.  y^o^f.  9,  19 -0.  :ilD-l.  ■  .     K-^ 

T70  Until  recently,  the  agency's  statement  of  the  facrsw.s  taken  as  tr.3e  m  b.d 
protest  calcs  just  as  in  claims  cases.  Shnitzer  §?  1709.  1743.  17.3.  The  new  protest 
?egi     ion    discussed  at  text  accompanying  r.ou^s  234-10  fn/.a  do  not  expre^ly  change 

that  rule,  but  in  his  1972  pocket  part.  Shnitzer  ^.^^^"V-t^i^S^-^s  b  bid  pr^tes^^^L" 
sumine  the  correctness  of  the  admimstrauve  version  of  w_^puted  .a^^_  in  ^'^  ?^«^^J; 
Id  §  1709.  This  asserted  change  in  pohcy  is  preramacly  oue  to  ..e  cnuc^m  and 
proposals  made  in  ABA  Section  of  Pt.-BUC  C0ST1..CT  L.w.  Report  of  the  Com- 
mittee on  Bids  &  Protests  11  (1971).  T„^-,>r„7  Prr'lash:  Second 
171  On  this  chapter  in  GAO  history,  see  Munves.  JuCicud  Backlash.  J^econd 
ThoJsh'sandSe'-  Judicial  Standards  from  the  People  Who  Brought  You  Scanwell 
TMhs  1  Pub  Cost.  Newsletter,  Jan.  1972.  at  4.  .       ,-  ,  «  1    -^^i 

whch It  doel^Vt  legally  have,"  °ce  Cibinic  &  Lasken  3S^6.  See  aUo  Ucnry  Spen  & 
Co  V  laird  3?I  F  Supp-  586  (D.D.C.  1973)  (GAO  refusal  u,  ^^^  a  contr^cjor  cor- 
rect his  bd  was  arbitrary  and  capricious);  Comp.  Gen.  Dec.  No.  ^.^^.f  ^0  j^J°•/f' 
^973^(unpublished)  (minaken  bid  claims  cot  subieci  u>  the  time  hmits  discussed  m 
note  240  infra). 
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How  the  GAO  Became  Involved  in  Protest  Cases 

Most  discussion  of  the  GAO's  role  in  bid  protests  begins  with 
Perkins  v.  Liike/is  Steel  Co.}'-  which  for  thirtv  vears  (.ioscd  the  churls 
to  unhappy  bidders  and  made  ihe  GAO's  role  preeminen:.  Bu:  u  is 
useful  to  begin  the  story  somewhat  earlier. 

In  1913  the  CourL  of  Appeals  for  the  District  of  Cclurabia  Cir- 
cuit decided  B.F.  Cummins  v.  Burieson}''-  la  thai  ca^e  ihe  low  bid- 
der had  sought  to  enjoin  award  of  a  Post  Office  contract  to  anvone 
other  than  himself.  Tne  court  properly  saw  that  an  injunction  would 
"interfere  with  the  action  of  an  executive  department  .  .  .  blockLng  iis 
actions,  and  seriously  interfering  with  its  orderly  and  regular  adminis- 
tration."^"^ It  went  on  to  hold  that  an  injunction  or  mandamus  is 
appropriate  "only  where  a  plain  or  ministerial  duty  is  imposed  bv 
law.'"'-^  Because  the  appropriation  act  in  question  required  the  award 
to  be  made  on  the  "basis  of  cheapness  and  efficiency,"  and  not  neces- 
sarily on  price  alone,  the  Postm.aster  General's  decision  w2s  held  to  be 
a  matter  of  "discretion."^ '■•    Thus  an  injunction  would  not  issue. 

Then,  in  1918,  the  Supreme  Court  decided  United  S:ates  v.  Pur- 
cell  Envelope  Co.r'  in  which  the  contractor  had  been  awarded  a  con- 
tract to  supply  prestamped  envelopes  and  newspaper  wrappers  :o  the 
Post  Office  Deparimen:.  The  department  delayed  signii:;  the  arree- 
ment,  and  after  the  contractor  had  made  ready  to  perform,  a  new- 
Postmaster  General  declared  the  contract  void  and  advertised  for  new- 
bids.  Purcell  sought  an  injunction  against  the.new  award,  but  i:  was 
denied  by  the  trial  court  on  the  ground  that  Purcell  had  an  adequate 
remedy  at  law.  The  Supreme  Court  had  before  it  only  the  question 
of  breach  of  contract,  and  it  affirmed  a  Court  of  Claims  iudsment  for 
the  contractor.  The  Government  had  argued  that  the  contract  was 
never  consummated  because  the  Postmaster  General  had  "quasi-judi- 
cial"  discretion  whether  or  not  to  commit  the  Government  to  the  award. 
The  Supreme  Court  answered  in  these  words: 

There  must  be  a  point  of  time  at  which  discretica  is  ex- 
hausted. Tlie  procedure  for  the  advertising  for  bids  for  supplies 
or  services  to  the  Government  would  else  be  a  mocker>- — a  pro- 


172.  310  U.S.  113  (1940). 

173.  40  App.  D.C.  500  (D.C.  Cir.  1913). 
•174.  Id.  at  509. 

175.  Id.  at  507. 

176.  Id.  at  506. 

177.  249  U.S.  313  (1919). 
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cedure,  we  may  say,   that  is  not  permissive  but  required.  .  .  . 
By  it  the  Government  is  given  the  benefit  of  the  competition  of 
the  market  and  each  bidder  is  given  the  chance  for  a  bargain. 
It  is  a  provision,  therefore,  in  the  interest  of  both  Government 
and  bidder,  necessarily  giving  rights  to  both  and  placing  obliga- 
tions on  both.     And  it  is  not  cut  of  place  to  say  that  the  Gov- 
ernment should  be  animated  by  a  justice  as  anxious  to  consider 
the  rights  of  the  bidder  as  to  insist  upon  its  cwn.-'^ 
Comptroller  General  McCarl  thus  took  office  at  a  time  when  the 
law  seems  to  have  recognized  both  a  compulsory  character  to  the  for- 
mal  advertising  requirement   and  the  contractor's  justiiiable   interest 
in  fair  procedures  for  contract  award.     At  the  same  time,  the  courts 
had  recognized  executive  discretion  as  to  at  least  some  aspects  of  con- 
tract selection,  and  had  granted  injunctions  only  rarely  so  as  to  avoid 
potential  disruption  of  Government  operations. 

In  his  first  month  in  office.  Comptroller  General  McCarl  received 
the  Postmaster  General's  request  for  an  advance  decision  on  whether 
a  contract  for  insuring  for  registered  mail  had  to  be  formaUy  adver- 
tised. He  answered  that  it  must.'^'^  The  Comptroller  General  re- 
ceived more  than  ten  such  requests  for  advance  decision  on  procure- 
ment matters,  from  various  agencies,  during  his  fkst  four  years  in 
office.^ ^°  So  too  in  audits,  if  the  ComptroUer  General  believed  a  con- 
tract had  not  been  properly  let,  the  auditors  would  disallow  payment 
of  the  amount  due.  The  ComptroUer  ultimately  seems  to  have  excused 
and  set  aside  the  disallowance  in  most  cases  in  these  early  years,^^^  but 
his  reputation  as  an  authority  on  the  requirements  of  the  procurement 
statutes  was  established. 

The  GAO  protest  practice  as  we  know  it  began  as  a  relatively 
unimportant  adjunct  to  this  practice  of  rendering  advance  decisions 
and  settHng  accounts.  The  fnrst  reported  protest  to  the  GAO  durect 
from  an  unhappy  bidder  seems  to  have  been  in  192d.^^=  The  Autocar 
Sales  &  Service  Co.  contended  that  the  Panama  Canal  authorities  had 
drafted  truck  specifications  so  as  to  describe  the  product  of  only  one 


178.    W.  at  318. 

IsO  \?oZ-  SenIo/s' 0925);  4  CoMP.  Gen.  880  (1925):  4  Comp.  Gen. 
47q  HQ^)  4  a)MP  Gen  191  (1924);  3  Comp-  Gen.  862  (1924);  3  Comp.  Gen. 
604  (1924V  3  Colli:  Gen.  304  (1923);  2  Comp.  Gen.  739  (1963);  2  Co.o>.  Gen. 

'""lyr-^^.!  S.r 4  'S.^ll^'sk  HSiry,  3  comp.  gen.  920  (1924);  2  Comp. 

^^I'fio^^s^  roMP    Gen    712  (19^5).     The  Commission  on  Government  Procurement 
asserl  that  theJCerrtJi  earlier  Unpublished  decisions.     4,  Pkoc.  Comm'n  40  n.31. 
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supplier.  On  receipt  of  this  "protest,"  the  Comptroller  General  had 
sent  the  letter  to  the  Panama  Canal  for  comment.  The  Compiroller 
General's  published  opinion  rejected  the  idea  that  although  the  asency 
procedure  was  in  violation  of  sratute,  it  had  been  in  "the  best  hiter- 
ests  of  the  Govemmen:."^^'  Nowhere  doas  th.j  opinion  r^riec:' recog- 
nition that  the  GAO  was  making  an  historic  shift  in  procedures.  One 
reason  may  be  that  the  protestor  neither  asked  for  nor-  received  any 
personal  relief.  Likewise  the  opinion  apparently  was  not  e-.en  ihousht 
of  as  a  binding  advance  decision.  The  GAO  would  fmd  out  some- 
time, the  Comptroller  General  seems  to  have  reasoned,  and  notification 
to  "correct"  the  agency  "methods  of  purchase"  for  the  future  mi-zht  as 
well  come  now  as  later. 

In  1940  the  Supreme  Court  decided  Perkins  v.  Lukens  Steel 
Co.,^s*  which  for  all  its  later  reputation  as  a  landmark  case  was  strik- 
ingly consistent  in  result— though  not  in  dictum— with  the  prior  law. 
The  V/alsh-Healey  Public  Contracts  Act^"  requked  contractors  onfall 
Government  contracts  over  ten  thousand  dollars  to  pay  the  prevailing 
minunum  wage  in  the  firm's  "locality."^^^  Secretary' of  Labor  PefKins 
had  divided  the  countr>'  mto  six  "localities."  Lukens  Steel  azd  the 
other  plamtiffs  were  m  the  "localit)'"  that  included  thirteen  Nonh- 
eastem  states,  the  District  of  Columbia,  and  part  of  West  Vrrmia. 
Plaintiffs  argued  that  this  definition  of  "locality"  was  far  too  bread 
and  sought  an  injuncdon  against  continuing  the  prevailing  u-age  deter- 
mination so  made. 

The  district  court  refused  the  mjunction  but  the  court  of  aTj^eals 
granted  it.  Tne  court  of  appeals  held  that  the  Secretary  of  Labor's  de- 
termmation  was  so  wrong  as  to  be  "beyond  any  possible  application  of 
the  v,'ords"  and  thus  beyond  her  discretion.  It  recognized  that  disap- 
pointed bidders  had  previously  been  denied  injunctions  against  award 
to  another  bidder  but  that  was  because,  the  court  said,  s^ome  aspects 
of  selection  are  matters  of  discretion.  It  held  that  bidder?  have  a  "val- 
uable right"  to  be  "free  from  unlawful  restrictions  and  mterferezce"^^'^ 
with  the  legally  established  conditions  of  contracting  and  thus  me  in- 
junction was  proper. 


183.  5  CoN£?.  Gen.  at  713. 

184.  310U.S.  113  (1940). 

185.  41  U.S.C.  §   35  (1970). 

186.  The  facts  are  laid  out  most  fully  in  the  decision  of  the  Court  of  Kr.-x:xW 
See  Lukens  Steel  Co.  v.  Perkins,  107  F.2d  627,  629-30  (D  C  Cir  19^.9)  -  "  ^^      • 

187.  Id.  at  639.  '        '      -    ^- 
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It  was  this  decision  that  the  Supreme  Court  reversed.  In  doing 
so,  the  Court  could  simply  have  said  that  the  definition  cf  -ocalit)^  was 
a  matter  for  the  Secretary  of  Labor  to  determine.  Tne  Court's  opinion 
by  Justice  Black  suggested  as  much,'^-"  but  ii  did  not  sicp  there.  It 
placed  most  of  its  emphasis  on  a  second  quesilcn — ihi:  c:  standing 
to  sue.  Moreover,  the  opinion  was  so  full  of  rhetorical  Z'verkill  that  it 
has  frustrated  establishment  of  a  reasonable  and  workable  balance  be- 
tween the  interests  of  contractors  and  those  of  the  Govem-i.enL 

[N]o  legal  rights  of  respondents  were  shown  lo  ha-,  a  been  in- 
vaded or  threatened.  .  .  .  Nor  can  respondents  \~,r.clz2.\t  any- 
general  interest  which  the  public  may  have  in  the  ccnsimction  of 
the  Act  by  the  Secretary  and  which  must  be  left  to  the  pclitical 
process.  .  .  . 

Section  3709  of  the  Revised  Statutes  requires  for  ±e  Goverh- 
ment's  benefit  that  its  contracts  be  made  ai:er  public  :iiverJsing. 
It  was  not  enacted  for  the  proteciicn  of  selle.-s  arc  confers- no 
enforceable  rights  upon  prospective  bidders.  .  .  . 

Like  private  individuals  and  businesses,  the  Gcvernincai  en- 
joys the  imrestricted  power  to  prod-ace  its  cv>-i3  suppacs,  to  deter- 
mine those  with  whom  it  will  deah  and  to  fix  the  terns  ard  con- 
ditions upon  which  it  will  make  needed  purchases.  .  .  . 

[The  Pubhc  Contract  Act]  was  not  iniended  to  be  a  be- 
stowal of  litigable  rights  upon  those  desiro-os  of  selling  "o  the 
Government;  it  is  a  self-imposed  restraint  for  \iclation  c:  whicn  die 
Government — but  not  private  litigants — can  complain.  .  .  . 

Coiuls  have  never  reviewed  or  supen-ised  the  adziinis-j-atioa 
of  such  an  executive  responsibihty  even  where  e.v=vuiive  duties 
•require  an  interpretation  of  die  la-A".  Judicial  resL-ai-t  c:  those 
who  administer  the  Government's  purchasing  would  cons-aaiie  z 
break  widi  settled  judicial  pracdce  and  a  departure  into  fielos 
hitherto  wisely  and  happUy  apportioned  by  the  genius  j3i  our 
polity  to  the  adminisuradon  of  aaodier  branch  cf  Go-.em^ent  ^' 

This  decision  made  the  GAO  the  natural  place  for  bidders  to  turn. 
The  Court  had  said  the  procurement  stattites  were  em'orceable  only 
"by  the  Government,"  and  the  ComptroUer  General  had  a  self-declared 
responsibility  for  determining  "legality"  ot  Govermneni  action.  Even 
so,  his  role  in  bid  protests  started  slowly,  and  as  la:e  as  the  mid- 
1960's  the  GAO  was  only  deciding  about  two  hundred  protests  a  year. 
In  fiscal  1971  and  1972,  however,  the  GAO  decided  over  seven  hun- 


188.  310  U.S.  at  117-20. 

189.  Id.  at  125-28. 
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dred  protests  from  unhappy  bidders.'^"  In  the  first  ten  months  of  fiscal 
1973,  the  figure  was  already  close  to  nine  hundred.  Such  protesis  had 
long  since  replaced  the  advance  decision  and  the  audit  as  the  priir<ar>' 
vehicle  for  rendering  procurement  opinions. 

The  Lack  of  Legal  Basis  for  the  GAO's  Role 

The  hearing  of  bid  protests  was  a  natural  role  for'  the  GAO  to 
assume,  but  its  actual  authority  to  do  so  was  dubio'is.  In  a  widely 
quoted  opinion,  Judge  Holtzoff  has  described  the  basis  of  GAO  in- 
volvement as  follows: 

As  a  matter  of  convenience,  the  Comptroller  General  may 
render  advance  rulings  on  questions  whether  certain  pa\-meats,  if 
made,  would  or  would  not  be  approved  by  him.  .  .  . 

jTjhe  decision  of  the  Comptroller  [in  a  bid  prcies:]  .  .  . 
is  equivalent  to  an  announcement  that  if  the  contract  were  made 
with  the  plaintiffs,  he  would  disallow  any  payments  iha:  m.igbi 
be  made  by  any  disbursing  officer  thereunder.  .As  a  praciical  mat- 
ter, no  disbursing  officer  would  make  any  such  payments  in  Lhe 
face  of  this  ruling.  ...  As  a  matter  of  fact,  in  light  of  'iie  rul- 
ing of -the  Comptroller  General  the  plaintiffs  would  be  buving  a 
lawsuit  if  the  contract  were  av/arded  to  them.^'-""^ 

At  first  reading  that  may  seem  to  be  an  affirmation  of  G.\0  au- 
thorit>',  and  the  GAO  has  so  construed  it.  It  puts  bid  protest  authorltv 
on  the  same  level  as  the  pov/er  to  disallow,  however,  and  as  discussed 
earher,^^-  the  latter  is  little  more  than  a  license  to  harass. 

A  good  case  to  illustrate  the  ambiguity  of  the  GAO's  actual  au- 
thorit\'  is  Graybar  Electric  Co.  v.  United  States.-''^  Graybar  had  been 
awarded  and  had  begun  work  on  a  contract  for  radio  transmitters. 
The  Comptroller  General  then  sent  the  War  Department  a  letter  as- 
serting that  the  award  had  been  illegal  because  Graybar  had  not  been 
the  low  bidder.  The  War  Department  explained  that  the  low  bidder's 
technical  drawings  had  not  complied  with  the  specifications  and  thus 
he  was  not  responsive  to  the  invitation  for  bids.  The  Comptroller 
General  ruled,  however,  that  the  low  bidder's  accompanying,  promise 

190.  The  figures  for  1967-71  were  compiled  and  set  forth  by  the  ccnrt  in  Voeela- 
brator  Corp.  v.  Chafee,  455  F.2d  1306,  1314  n.lO  (D.C.  Cir.  1971).  Tzc  fiscal  year 
1972  and  1973  are  reported  in  Fed.  Cont.  Rep.  No.  483,  June  4,  1973,  at  A-4.  See 
also  4  PROC.  CoMM'.v  77. 

191.  United  Suites  ex  rel.  Brookfield  Constr.  Co.  v.  Stewart,  234  F.  Supp.  94.  100 
(D.D.C.  1964). 

192.  Text  accompanying  notes  60-78  supra. 

193.  90  a.  CI.  232  (1940). 
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to  produce  a  conforming  product  overcame  the  defects  in  the  draw- 
ings,^'-'^  The  War  Department  notified  Graybar  of  ttds  ruling  and  the 
possibility  it  would  not  get  paid  for  the  work.  Graybar  suspended 
production. 

Almost  a  year  later,  the  Attorney  General  ruled  that  the  award 
had  indeed  been  valid,"^  so  Graybar  resumea  producuon  and  sough c 
to  have  the  period  of  suspended  production  treated  as  an  excusable 
delay  in  performance.  Tlie  Department  of  War,  however,  relied  on 
the  Attorney  General's  opinion  that  no  reasonable  contractor  could 
think  that  the  Comptroller  General's  opinion  had  any  legal  significance 
and  assessed  Graybar  over  thirteen  thousand  doUars  in  penalties  for 
late  delivery'.  The  Court  of  Claims  ordered  return  of  the  penalty. 
It  held  that  the  GAO  had  no  actual  authority/  to  award  or  order  the 
cancellation  of  contracts,  but  the  possibility'  of  disallowance  and  con- 
sequent harassment  of  the  agency  and  the  contractor  made  Graybar's 
delay  not  imprudent.  The  court  wisely  held  that  the  delay  was  the 
fault  of  the  Government,  not  the  contractor. 

More  recently,  in  Mcnloading  &  Martagement  Associates  v.  United 
States^^^  the  Department  of  Ho'using  and  Urban  Development  (HUD) 
had  contracted  for  conversion  of  some  of  its  records  to  magnetic  tape. 
The  job  was  to  take  two  years,  but  because  funds  must  be  appro- 
priated annually  the  contract  was  for  one  year  with  an  "option"  for 
the  second.    Tlie  low  bidder's  bid  had  been  rejected  as  "unreasonably 
low  and  nomesponsive,"  a  determmation  wi'ii  which  the  Comptroller 
General  disagreed.    His  solution  was  to  let  the  first  year  of  the  contract 
run,  but  he  directed  HUD  not  to  exercise  the  option.'"     HUD  com- 
phed  and  the  bidder  filed  suit  for  breach  of  contract    The  bidder  al- 
leged that  although  the  form  of  the  contract  mcluded  an  option,  a 
Comptroller  General's  decision  was  no  basis  for  refusmg  to  exercise  it. 
The  Court  of  Claims  agreed  and  permined  recovery  as  if  the  contract 
had  been  terminated  under  the  termination  for  convenience  clause  of 
the  contract. 

Indeed,  m  all  its  review  of  bid  protests  the  GAO  apparently  can 
point  to  only  one  judicially  confhmed  case  of  a  genumely  illegal  pro- 


194.  Comp.   Gen.   Dec.   No.   A-6S974   (Dec   23,    1935.   Feb.    17,   1936,  May    18, 
1936)  (unpublished). 

195.  38  Or.  AtTy  Gen.  555  (1937). 

196.  461  F.2d  1299  (Q.  CI.  1972). 

.    197     Comp  Gen.  Dec.  No.  B-169824  (June  26,  1970)  (oopubhshcd). 
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curement  it  has  set  aside.  In  Schoenbrod  v.  Ujxited  States-'^^  the  In- 
terior Department  solicited  proposals  for  processing  and  selling  .AJaskaa 
sealskins  for  the  account  of  the  United  States.  Five  firms  submitted 
proposals,  and  discussions  were  conducted  with  each  on  ever.-thins  but 
price.  The  firms  were  then  ranked  in  order  of  quality,  and  price  nego- 
tiations were  held  with  only  the  best  firm,  Supara,  Inc.  A  contract 
then  was  awarded  to  Supara  without  ever  discussing  price  widi  the  oiher 
competitors. 

A  protest  was  submitted  to  the  General  Accounting  Office,  which 
ordered  termination  of  the  contract  about  seven  months  after  award. -°- 
The  contract  was  rescinded  as  ordered,  and  the  contractor  filed  suit 
for  breach  of  contract  in  the  Court  of  Claims.  The  court  considered 
the  matter  de  novo  and  gave  no  special  weight  to  the  Comptroller 
General's  findings,  but  it  did  agree  that  an  award  made  v.-ithout  even 
asking  the  price  of  four  of  the  competitors  was  illegal.  Thus  the  con- 
tract was  held  to  have  been  void  ah  initio,  and  the  contractor  did  not 
even  get  his  costs  for  the  period  before  termination. -°° 


198.  410  F.2d  400  (Ct  CI.  1969). 

199.  43  Com?.  Gen.  355  (1963). 

200._  The  court  relied  on  Prestex  Inc.  v.  Uaited  States,  320  F.2d  367  (Ct-  CI. 
1963),  invokins  ti-;is  same  severe  remedy  \^here  a  contractor  proposed  :o  use  a  f.-re  of 
cloth  clearJy  inferior  to  that  required  by  the  Invitation  for  Bids.  Tne  ccr.tracii::^" offi- 
cer did  not  discover  the  discrepancy  until  after  award,  and  the  cou.rt  held  he  -^as  not 
barred  from  avoiding  the  contract  since  he  had  no  authority  to  accept  a  bid  cot  con- 
forming to  the  inviiation. 

One  valid  criticism  of  the  GAO  v/ou!d  seem  to  be  that  it  is  inconsistent  in  its 
rulings.  In  a  case  seemingly  even  more  illegal  than  Schoenbaitm.  the  Army  sou::ht 
additional  sources  for  M-16  rifles.  Four  firms  were  asked  to  submit  technical  rro- 
posals,  but  cone  were  asked  for  prices  until  the  two  v,inning  contractors  had  been 
selected.  Both  losing  contractors  asserted  they  would  have  proposed  prices  far  lov.-er 
than  the  winners  ^'.-ere  to  be  paid.  The  Comptroller  General  took  the  position  that 
"competitive  range  is  a  matter  of  administrative  discretion"  and  determined  that  the 
Army  could  use  its  own  estimates  of  contractor  cost  in  making  its  evaluations,  rather 
than  asking  the  contractors  for  price  proposals.  Comp.  Gen.  Dec.  \'o  B-I64^13 
(July5,  1968)  (unpubh'shed). 

On  the  other  hand,  in  another  case  the  Air  Force  had  solicited  proposals  (inchjd- 
ing  price)  from  four  firms  and  had  stated  at  the  outset  that  no  further  negotiations 
would  be  conducted  with  any  firm  not  meeting  minimum  performance  standards  in  an 
actual  benchmark  test.  Only  one  firm  (IBM)  passed.  There  was  no  issue  of  the  in- 
tegrity of  the  test,  but  the  Comptroller  Genera]  held  it  to  be  illegal  not  to  conduct  .-eco- 
tiations  with  the  failures  as  well  "in  view  of  the  possibility  thereby  of  increasing 
competition,  and  the  potential  savings  indicated."     47  Co^rp.  Gen.  29  (1967). 

There  were  probably  good  practical  reasons  for  both  decisions.  In  Lhe  IBM  case. 
the  "failures"  improved  their  performance  and  the  award  to  one  of  them,  Burrou:hs, 
saved  the  govem.ment  about  150  million  dollars  over  the  proposed  award  to  IBm! 
Likewise,  in  the  .M-16  case  the  Army  had  been  severely  chastised  in  the  press  and  the 
weapons  did,  after  all,  have  to  be  reliable.  The  objection  of  bid  protestors  is  not  that 
the   GAO   is  "practical;"  it   is   that   it   looks  at   cases   from   the    Go-.emmenfs   point 
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Schoenbrod,  however,  is  the  distinct  exception.  More  common 
is  the  situation  illustrated  by  John  Reiner  &  Co.  v.  United  Statesr'^^ 
There  the  invitation  for  bids  specified  that  a  bidder's  offering  a  delivery 
schedule  over  sixty  days  longer  than  the  Government  stated  "may  be 
cause  for  rejection  of  bid."  The  low  bidder.  Reiner,  and  some  others 
had  proposed  schedules  beyond  th,:  sLvr.'  c:.\  criieric::.  Reiner  v/as 
awarded  the  contract,  but  on  a  protest  from  a  losing  bidder,  the  GAO 
ruled  that  the  invitation  for  bids  was  imprecise  as  to  the  firmness  of 
the  requirement  and  thus  must  be  cancelied. 

Reiner  then  sued  for  breach  of  contract  arguing  that  the  Comp- 
troller General  had  no  authority  to  tell  the  Aimy  what  to  do.  The 
Court  of  Claims  agreed  in  part: 

The  .  .  .  question  .  .  .  whether  .  .  .  the  award  v/as  illegal 
and  void  ...  is  not  precisely  the  same  as  that  v-iih  which  the 
Comptroller  General  dealt.  Because  of  his  general  concern  with 
the  proper  operation  of  compeiidve  biddinz  in  gove:r..-nent  pro- 
curement, he  can  make  recommendaiions  and  render  decisions 
that,  as  a  matter  of  procurement  policy,  awards  on  contracts  should 
be  cancelled  or  withdrawn  even  though  they  would  not  be  held 
invalid  in  court.  He  is  not  confined  lo  the  minimni  measure  of 
legality  but  can  sponsor  and  encourage  tbe'obser/ance  of  higher 
standards  by  the  procuring  agencies.^^- 


of  view  ralher  than  providing  a  truly  ip.d=?«r.detit  :3n:rn  dispensing  even-banded,  con- 
sistent justice.  See  generally  Note,  The  Compiro^er  Genera!  oj  :hs  Ura:ed  States: 
The  Broad  Pov.cr  to  Settle  and  Adjust  Ail  Clatri;  ar.d  Accounts,  .0  Harv.  L.  Kev. 
350,  360n.94  (1956). 

201.  325  F.2d  438  (Ct.  CI.  1960).  .       ...... 

202.  Id.  at  440.     The  GAO  does  not  agree  thai  its  standard  of  review  is    policy 

rather  than  "legality."  .       .         -    .     r- 

As  to  the  court's  suesestion  i.n  the  Reiner  C2.se  -Jaat,  m  ^.•e■A•  oi  tbe  Comp- 
troller General's  concern 'with  the  proper  oper^iicn  of  cc=:pt:tr.:ve  bicaing  in 
government  procurement,"  he  can  ^"sronsor  and  en^curage  ibecoservarce  ot 
higher  standards  bv  the  procuring  agencies,"  -.l-rourr  the  concc-.;i::on  or  con- 
tracts which  "would  not  be  held  invalid  in  c:ur^~  our  der-sicp.  in  this  case 
was  not  based  upon  any  such  theory,  nor  do  v.e  fee.  thai  an  assenion  oi  such 
authority  could  be  supported.  .  ^  i,..  ,  „,„ 

Where  a  bid  acceptance  is  proposed  but  rot  ytr.  coniu.-nm<i.ed  by  a  pro- 
curing agency,  and  our  Office  considers  such  accep-jjice  ur.des:;=cle.  we  rnay 
recommend  or  direct  such  action  as  we  bebe-.e  iS  required  oy  ir.t  pubuc  policy 
expressed  in  applicable  statutory  enactments  to  TTiiir.'i  uie  ptegnty  ot  the 
competitive  bidding  system.  However,  the  sar.ciicr  lor  any  decision  by  this 
Office  holding  that  an  accepted  bid  did  not  ri?u;:  In  a  val;a_  contract  is  our 
authority  under  the  Budget  and  Accounting  Act,  I'-l=  31  U.SC.  1,-et  seq.. 
to  disallow  credit  in  the  accounts  of  the  Govemn-.enfs  iiscal  cincers  lor  any 
payments  out  of  appropriated  funds  made  p-ursui.-t  to  an  i:.egal  contract. 
We  do  not  employ  that  sanction  if  we  think  a  resuming  claim  would  be  legally 
justified  and  payment  could  be  obtained  by  inr.:tJt;ni  ,njdic:aJ  prc-ceedings.  .  .  . 
We  therefore  believe  that  any  variauons  m  tr.e  stmdards  v. men  may  oe  ap- 
plied by  our  Office  and  by  the  Court  of  Clairrs  in  de:e.";~-,r.ing  the  en- 
forceability of  a  contrtict  already  awarded  resu;t  i-om  occasionally  diffenng 
interpretations   of    governing   statutes    and    rsgu'^-ons,   or    cnierent    factual 


R 1-502    O  -  75  -  23 
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The  court  then  held  the  contract  valid,  not  void  as  the  GAO  had  de- 
termmed.  Nevertheless  the  court  held  the  termination  to  have  been 
for  the  convenience  of  the  Government,  and  not  a  breach  of  contract. 
The  GAO  had  no  authority  to  direct  the  agency  to  cai^cel.  :ne  c:-::: 
held,  but  as  a  practical  matter  it  was  politic  to  go  along  with  tne  GAO, 
so  the  contractor  had  no  right  to  claim  bad  faith. 

It  is  tempting  to  speculate  what  would  have  happened  in  Schoen- 
brod  if  the  contract  had  been  satisfactorily  completed.  Is  it  reasonable 
to  suppose  the  contractor  would  have  received  no  money?  Would  he 
have  received  only  quantum  meruit  if  the  Government  had  received 
the  benefits  of  a  contract  entered  into  in  good  faith?  Would  seme 
poor  disbursing  officer  have  had  to  pay  the  contractor  himself?  None 
of  these  likely  would  have  occurred.  It  seems  that  the  staniD  of  "ille- 
gality" was  applied  in  Scboenbrod  where  little  turned  on  it,  but  to  use 
this  case  as  illustrating  justification  for  the  whole  bid  protest  enter- 
prise would  be  far-fetched.-'^^  The  GAO's  "authority"  ajises  purely 
and  simply  from  agency  willingness  to  follow  GAO  directions,  whether 
authorized  or  not,  and  the  relative  inability  of  contractors  to  get  judi- 
cial review  of  the  decisions. 

The  Pressure  for  Change 

Why  has  the  system  lasted  as  long  as  it  has?  Why  have  agencies 
tolerated  the  GAO?  Even  bidders  have  not  vigorously  sought  chance. 
The  apparent  reason  is  because,  in  agreeing  to  hear  such  cases,  the 


conclusions,  rather  than  from  any  differences  in  the  scope  of  our  .-especnve 

objectives. 
44  CoMP.  Ge.n.  223  (1964). 

203.  The  result  in  Schoer.brod  is  particularly  surprising  given  the  hold:n3  the 
previous  year  in  Mid-West  Constr.,  Ltd.  v.  United  States,  387  F.2d  957  (Ct.  CL  i96S). 
There  the  plainlilf  has  been  low  bidder  on  a  contract  fcr  const-Tiction  of  a  road  in 
Alaska.  The  job  had  b^en  resen.'ed  or  '"set-aside"  for  a  "small  business,"  and  the 
next  low  bidder  protested  that  the  plaintiff,  a  Canadian  fi.Tn,  did  not  hive  "a  place  of 
business  in  the  United  States"  as  required  by  the  smaH-buiiness  regulations.  1?  C.F.R. 
§  121.3-2(g)  (1963).  The  SBA  Size  Appeals  Board  ruled  the  piaintiff  unqualified  and 
the  Comptroller  General  agreed,  44  Comp.  Ge.n.  253  (1964).  The  contract  v-as  can- 
celled pursuant  to  this  finding  and  the  contractor  sued  for  breach  of  contract.  The 
Court  of  Claims  upheld  the  suit  even  assuming  the  plaintiff  v.as  unc'jalificd  for  the 
award  under  the  regulations.  The  court  read  Prestex  Inc.  v.  United  Scales,  320  F.2d 
367  (Ct.  CI.  1963),  to  render  an  award  "illegal"  only  where  it  deviated  from  the  invi- 
tation "substantially,"  i.e.,  so  as  to  affect  price,  quantity  or  quality.  3S7  F.2d  at  961, 
citing  320  F.2d  at  372.  Accord,  Allen  M.  Campbell  Co.  v.  United  States,  467  F.2d  931* 
(Ct.  CI.  1972).  The  question  of  appropriate  damages  for  the  Govemn-ent's  breach  is 
considered  in  Mid-West  Constr.  Co.  v.  United  States,  461  F.2d  794  (Ct.  CI.  1972). 
The  opinion  in  Scliociihrod  did  not  even  mention  Mid-V/est,  which  lends  credence  to 
the  view  that  Schoenbrod  is  deviant  from  the  clear  trend  of  the  cases. 
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GAO  has  performed  at  least  three  functions.  First,  bidders  have  been 
given  someone  to  turn  to.  It  costs  time  and  money  to  bid  on  a  con- 
tract, and  no  one  likes  to  lose  unfairly.  Tlie  bidder  may  not  have  a 
"legal  right"  to  a  contract  and  the  GAO  may  not  always  get  results, 
but  the  bidder  does  get  the  satisfaction  of  thinJcing  someone  has  listened 
and  responded  to  his  problem.  And  the  cost  of  that  listening  ear  is 
often  simply  the  cost  of  a  letter. 

Secondly,  Congress  has  been  given  the  feeling  that  an  independent 
agency  is  watching  over  the  procurement  process.  Individual  con- 
gressmen have  likewise  been  provided  with  a  place  to  refer  constituents' 
problems  for  "help."  Thirdly,  executive  agencies  have  likewise  not 
been  losers.  Of  the  758  protests  ruled  upon  in  fiscal  1972,  the  protest 
was  sustained  in  only  fifty-two  cases,  and  in  only  twelve  was  the  agency 
dkected  to  cancel  the  award. -°*  Tlius  agencies  have  had  the  appear- 
ance of  being  under  tight  rein  while  in  fact  the  GAO  rarely  imposes 
an  "impractical"  limitation  on  their  ability  to  stretch  the  rules  in  par- 
ticular cases. 

These  "benefits"  have  not  been  insubstantial.  Indeed,  they  cre- 
ated what  was  for  many  years  considered  to  be  a  balanced  and  prac- 
tical system.  However,  there  have  been  pericdic  efforts  to  seek  judi- 
cial relief  in  addition  to  or  instead  of  GAO  reviev/.  Two  reasons 
stand  out.  First,  many  bidders  are  tired  of  Pyrrhic  victories.  The  GAO 
has  no  authority  to  enjoin  an  impending  "illegal"  award  to  someone 
else,  and  as  a  practical  matter  it  is  hard  to  get  GAO  to  order  cancella- 
tion of  a  contract  that  has  been  awarded.-^^  This  explains  how  in  tlie 
1972  statistics,  fifty-two  protestants  were  upheld  on  the  law  but  only 
twelve  received  any  relief.  Secondly,  the  GAO  has  no  provision  for 
an  adversary  hearing  or  any  of  the  other  trappings  of  due  process.  The 
protest  traditionally  has  been  considered  solely  on  the  written  record. 
This  effectively  makes  the  agency's  version  of  the  facts  hard  to  rebut 
That  might  be  tolerable  if  de  novo  judicial  review  followed,  but  in  bid 
protests  the  "supreme  court"  has  in  effect  been  loaded  in  favor  of  one 
of  the  parties. 


204.  14  The  Government  Contr.'^ctor  %  43S  (1972).  In  fiscal  year  1971,  out 
of  715  decisions,  the  Comptroller  General  sustained  the  protest  in  seventy-four  and 
ordered  cancellation  in  only  four  cases.  Wbeelabrator  Corp.  v.  Chafee,  455  F.2d 
1306,  1314  n.lO  (D.C.  Cir.  1971).  The  figures  th.nDugh  April  30,  1973,  were  8S7 
protests  filed,  24  sustained;  figures  were  unavailable  on  cancellauons  ordered.  Fed. 
CoNT.  Rep.  No.  4S3,  June  4,  1973,  at  A-4. 

205.  Id.  at  1314-15  n.ll;  Shnitzer  §  1788.  .Agencies  often  make  a  practice  of 
suspending  award,  pending  the  GAO  decision,  but  need  not  do  so  even  under  the 
GAO's  new  rules,  4  C.F.R.  §  20.4  (1973),  discussed  at  notes  222-28  injra. 
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Criticisms  of  this  situation  are  often  mistakenly  understood  to  be 
criticisms  of  the  GAO.  They  are  not.  GAO  procedures  and  presump- 
tions were  developed  when  its  job  was  solely  to  review  procurement 
policy  from  the  perspective  of  the  best  interests  of  the  Government. 
It  was  never  intended  to  be  a  fair-minded  '"forum"  from  which  a  liti- 
gant had  any  right  to  expect  real  relief. 

In  the  late  1960's,  pressure  to  provide  &c.i  process  v.-as  building 
with  respect  to  all  kinds  of  quasi-administrative  decisions.  The  right 
to  procedural  safeguards  before  denial  of  admission  to  the  bar.'^"^  the 
right  to  a  hearing  before  loss  of  welfare,-**'  and  even  the  right  to  a 
hearing  before  replevin  by  a  creditor-"^  are  all  illustrations  cf  this 
awakening  consciousness.  In  many  cases  a  government  contract  will 
be  a  major  pait  of  a  businessman's  projected  income  for  a  year.  He, 
too,  does  not  like  to  lose. 

The  Rise  and  Fall  of  Scamvell  Labs 

The  pressure  that  built  for  change  culminated  in  1970  in  Scanv/ell 
Labs  V.  Shaffer.-''"-'  In  that  case  the  second-lowest  bidder  had  sought 
to  have  an  award  to  the  low  bidder  declared  void  on  grounds  of  non- 
responsibilitv'.  Tne  low  bidder  had  previously  neither  installed  a  sys- 
tem nor  obtained  a  Federal  Aviation  Administration  cenificate  of  per- 
formance, both  of  which  were  required  by  the  mvitation  for  bids.  The 
district  court  dismissed  the  complaint  for  lack  of  jurisdiction  as  Perkins 
seemed  to  require,  but  the  court  of  appeals  reversed.  Modem  ideas  of 
standing  no  longer  require  the  plaintiff  to  have  a  "legal  right"  to  an 
award,  it  said.-^'*  It  is  enough  that  he  be  "adversely  affected  in  fact  by 
agency  action"-^^  or  that  he  simply  be  acting  as  a  "private  attorney 

206.  WillQer  v.  Committee  on  Character  &  Fitness,  373  U.S.  96  (1963). 

207.  Goldberg  v.  Kellv,  397  U.S.  254  (1970). 

208.  Fuentes  v.  Shevin.  407  U.S.  67  (1972). 

209.  424  F.2d  859  (D.C.  Cir.  1970).  The  result  in  Scanwell  wis  foreshadowed 
by  the  same  court's  decision  in  Superior  Oil  Co.  v.  Udall,  409  F.2d  1115  (D.C.  Cir. 
1969).  There  the  Secretary-  of  the  Interior  had  received  bids  for  cenain  oil  leases. 
The  high  bidder  had  failed  to  sign  his  bid  and  the  Secretary  proposed  :o  throw  cut  all 
bids  and  start  again.  The  second-high  bidder  ($13.6  million  \s.  Si  1.6  million)  ob- 
jected and  the  district  court  ordered  award  to  him-.  The  court  of  appeals  affirmed  in 
an  opinion  by  Judge  Burger  which  cited  Comptroller  General  opinions  as  authority. 
The  question  of  standing  was  not  discussed,  but  standing  was  apparen:ly  accepted  by 
the  court  as  self-evident.  See  generally  Pierson,  Star.din?  to  Seek  Judicial  Review  of 
Government  Contract  Awards:  Its  Origins.  Rationale  and  Effect  on  the  Procurement 
Process.  12  B.C.  IsD.  &  Com.  L.  Rev.  1  (1970). 

210.  424  F.2d  at  863;  accord.  Association  of  Data  Processing  Serv.  Orgarizau'ons, 
Inc.  V.  Camp.  397  U.S.  150  (1970). 

211.  424  F.2d  at  865  (emphasis  by  the  court). 


353 

1340  NORTH  CAROLINA  LAW  REVIEW  [Vol.  51 

general"-^-  to  enforce  the  public  interest  in  proper  adherence  to  the 
procurement  statutes.  It  thus  remanded  the  case  for  a  heanng  on  the 
merits.-^" 

Scanwell  Labs  was  followed  by  more  ihan  a  cozen  cases.  Some 
sought  temporary  restraining  orders  and  prelimLnar.-  iniuncrions  pend- 
\n^  GAO  review.-"  Others  sought  ultimate  judicial  disp-osition  on  the 
merits.--"  In  some,  the  question  was  raised  whether  the  possibility  of 
a  protest  to  the  GAO  was  an  administrative  remedy  thai  must  be  ex- 
hausted. In  each  of  the  early  cases  the  couns  answered  '\no."'-'  The 
GAO  may  be  an  informal,  alternate  remedy,  they  said,  but  it  is  not 
a  prerequisite  to  review. 


212.  Id.  at  864.  .  .       . 

213.  Althouah  the  Court  did  not  say  so.  the  -er.3  of  ±t  sirjaiion  cad  been 
reached  by  the'CAO  between  the  time  cf  the  diitrici  cour.  a.-d  court  oi  appeals 
opinions.  In  49  Comp.  Gen.  9,  12  (1969),  the  G.\0  r-d  held  -.hat  tie  IFB  was  un- 
clear but  that  no  bidder  v.as  prejudiced  thereby:  ana  s-.r.ce  the  s-.vara  r.ad  been  made. 

it  should  not  be  set  aside.  ,..     ^    ,-  -,-,r     tm-i/-    iq-i^. 

214     National  Cash  Redsier  Co.  v.  Richardson.  52-  F-  Surr.  920  -DDX:    19/1). 
Aerojet-General  Corp.  v.  Thiokol  Chem.  Corp..  !5  CCH  Conu  Cas.  F.      8^_'v^^!^-R: 
Gal   1970);  Paee  Communications  Engr's,  Ice.  v.  Resor.  1;  CCn  Cent.  Cos.  h.   _  84,110 
(D.D.C.  1970):  re.-d.  15  CCH  Cont.  Cas.  F.  -  S4.15^  '^■^:.^-.-'-  '" V^\^^yT^?'Z 
Corp.  V.  Chafee.  15  CCH  Cont.  Cas.  F.  ^  8^.009  (D.Dr.  19,0 ,.  re^^  F.2d  1.06 
(DC    Cir    1971).     In  Keco  Indus,  v.  Laird.  51S   F.  S-j-?.   l-^oi    (D.D.C.   1,-/0),  tne 
plaintiff  soucht  an  injunction  pending  GAO  review  bnt  the  cctart  deenied  thai  mappro- 
priate  for  lack  of  binding  GAO  auchoriiy  and  so  weni  cz  J^o  ^^,  r ;'/!-' Vt^><'/*°i'o 7 n\ 
Miner  Security  Services  v.   Paine,   115   CCH   Cent.   Cai   r.  «-  J..>6;    TD.D.C.   19/0) 
(injunction  pending  reconsideration  by  S3.\  Size  .App-eaL.  Board).   ,^  _  ,_,  ^^,    ^ .  ,     _. 
^^15.    Allen  M.  Campbell  Co.  v.  Lloyd  Wood  Cor^r.  Co..  4^^  Zd  261   r.th  Or 
1971);  Gould  &  Eltra  Corp.  v.  Chafee.   16  CCH  Cent.  Cas.  F.  ^  eO.-99     D.C.  Cr 
1971      Gulf  &  %V.  Indus..  Inc.  v.  Resor.  16  CCH  Cent.  Cas.  f;,-^^^^^'-  58  'O.C    Or 
1971      M.  Steinthal  &  Co.  v.  Seamans,  15  CCH  Cor.-.  C^  F.  ^  ...921  ^D.D_;_.  1970). 
Big  Four  Mechanical  Contractors.  Inc.  v.  SBA.  15  CCH  ^ont   Ca5^F^  -  83  /oo  (W.D. 
Okla.  1970);  American  Standard.  Inc.  v.  Laird.  326  F.  ^??-  -^^  '^-^V    ^^p^^r" 
Ld  V.  Reior.  321   F.   Supp.   687    (D  DO  _1970);  A.B^   Schoc^^a^r  Cc.  .   P.  on 


agencv  to  let  the  bidder  supply  m;ssing  ra.iai  mau^  .v.^.  "  'I  ,c  rrw  rVnt  r\T 
had  been  said  by  the  GAO  to  make  the  bid  non-responsive.,  revd.  IS  CCH  Cont  Ca^. 
F.  '^  82.066  (D.C.  Cir.),  opinion  supptcmented,  18  CCH  Cont.  C^.  Jr  b-  J4  l.u.«^. 
Cir  1973)-  Blount-Barfell-Dennehy,  Inc.  v.  Lmted  States,  o  CCH  Com.  Cas  F. 
1i  83  917  (WD  Okla.  1970)  (granting  a  pennanent  Lnjtirction  ord^^enrg  the  contracUn- 
officer  to  accept  a  bond  the  Comptroller  General  had  sa:a  ■.--as  ce::c:eni). 

216  Scanwell  Labs.  v.  Shaffer,  424  F.2d  S59,  875-75  (D.C^Or.  9/0).  In  S.ntp- 
son  E?ec.  Co.  v.  Seamans.  317  F.  Supp.  6S4,  686  (D.D.C  19. 0>,  Judge  GescU  de- 
scribed the  Comptroller  General's  role  m  bid  protests  as  io.;o>.>.s: 

mhe  Comptroller  General  controls  disbursements  iroin  t..e  pur^.c  treasuiy 
and  will,  upon  request,  give  an  advisory  opinion  en  tne  lega.i.y  or  a  P^rt-T^'ar 
?Snlrac  on  which  payments  by  the  United  States  are  ccntemplated.  Al- 
thoi4h°s  decision  is  as  a  practical  matter  u.uaily  decisive  up<.n  the  con- 
tractfng  officer,  it  does  not  technically  bind  him,  and  ibe  ConaptroUer,  of 
course.^annot  award  a  contract."  ^^.-^  .r^rxn    iq-ai 

Accord,  Keco  Indus,  v.  Laird.  318  F.  Supp.  1361,  1j6^  (DX».C  19/0). 
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Lawyers  soon  found,  however,  that  it  was  one  thing  to  open  the 
courthouse  door  and  quite  another  to-  get  relief.  Standing  has  always 
been  only  half  the  battle.  It  was  hard  to  get  injunctions  even  before 
Perkins,  and  it  proved  hard  to  get  them  after  Scanwell.  Less  than  two 
weeks  after  denying  rehearing  in  Scanwell,  the  >::T'.t  r:incl  of  the 
Court  of  Appeals  for  the  District  of  CoIuni!?iu  Circuii  decided  Black- 
hawk  Heating  &.  Plumbing  Co.  v.  Driver,-^'  in  which  they  noted  that 
"the  mere  fact  that  a  party  has  standing  to  sue  does  not  entitle  him  to 
render  uncertain  for  a  prolonged  period  of  time  go-.emn:ent  contracts 
which  are  vital  to  the  functions  performed  by  the  sovereign."--'*  It 
thus  concluded  that  summary  judgment  for  the  Government  should  be 
granted  readily  in  bid  protest  cases  if  the  pleadings  and  accompanying 
documents  do  not  make  a  convincing  case  for  relief. 

Li  cases  that  followed,  some  courts  reached  the  merits  of  their 
cases  but  found  the  Government  had  acted  properly.-''-'  In  others  the 
contractor's  case  was  insufficient  even  to  justify  a  preliminary  injunc- 
tion or  temporary  restraining  order.--''  Even  when  the  evidence  tended 
to  support  the  complainant,  relief  was  not  always  forthcoming.  For 
example,  in  Simpson  Electric  Co.  v.  Seamans,--^  the  court  concluded 
"that  the  refusal  to  accept  plaintiff's  bid  modification  as  timely  was  ar- 
bitrary and  irrational."  It  v%-ent  on  to  say  that  '"it  was  illegal  to  award 
the  contract  to  anyone  else."  Nevertheless,  the  contract  had  already 
been  awarded  to  another  firm  and  because  "injunctive  relief  is  discre- 
tionary and  a  remedy  that  should  be  most  sparingly  used,'"  the  plaintiff 
was  left  to  his  remedy,  if  any,  in  the  Court  of  Claims.---  In  two  other 
cases,  injunctions  based  on  apparently  sound  grounds  were  dissolved 
because  the  Secretary  of  Defense  had  certified  that  awards  must  be 

217.  433  F.2d  1137  (D.C.  Cir.  1970).  Tne  panel  consisted  of  Judges  Bazelon." 
Tamm  and  MacKinnon.  Rehearing  in  Scanwell  was  denied  on  May  7.  1970;  Blacl:- 
hawk  was  handed  down  on  Mav  19.  Cf.  Ballerina  Pen  Co.  v.  Kunzig,  433  F.2d 
1204,  1209  (D.C.  Cir.  1970). 

218.  433  F.2d  at  1141. 

219.  City  Chemical  Corp.  v.  Shreffler,  333  P.  Supp.  46  fS.D.N.Y.  1971);  Gulf  & 
VV.  Indus.  V.  Resor,  16  CCH  Cont.  Cas.  F.  *i  80,158  (D.D.C.  1971);  Lombard 
Corp.  V.  Resor,  321  F.  S'jpp.  687  (D.D.C.  1970). 

220.  Floyd  F.  Miner  Security  Ser\ice,  Inc.  v.  Paine,  15  CCIi  Cont.  Cas.  F. 
^  83,967  (D.D.C.  1970);  American  Standard,  Inc.  v.  Laird,  326  F.  Supp.  492  (D.D.C. 
1970). 

221.  317  F.  Supp.  684,  686  (D.D.C.  1970)  (Gesell.  J.). 

222.  Id.  at  688.  This  same  approach  was  taken  in  Wilke  v.  Department  of  the 
Army.  357  F.  Supp.  988  (D.  .Md.  1973).  Judge  Gesell  was  less  critical  of  the  Gov- 
ernment but  equally  v.ary  of  ihc  use  of  injunctions  in  National  Cash  Register  Co.  v. 
Richardson,  324  F.' Supp.  920,  921  (D.D.C.  1971),  vhere  the  standard  for  injunctive 
relief  was  said  to  be  "flagrant  disregard  for  the  regularity  of  contracting  procedures." 
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made  to  keep  up  the  flow  of  militar>-  material  to  Viet  NanLv^ 

Indeed,  relief  was  granted  in  only  a  few  cases,---  and  when  most 
of  those  were  reversed  on  appeal,  the  euphoria  with  which  contractors 
had  greeted  Scanwell  was  quickly  deflated  and  the  role  of  the  Comp- 
troller General  was  rediscovered  by  the  courts.  For  example,  in  A.G. 
Schoonmaksr  Co.  v.  R^jnr--'  an  uzsuccessfui  bidder  v.ii.  pri>re5:ed  to 
the  GAO  that  the  low  bidder  was  not  responsive.  The  Comptroller 
General  ruled  that  the  solicitation  was  ambiguous  and  ordered  a  new 
solicitation.  The  Army  complied  and  the  low  bidder  went  to  court 
seeking  an  injunction  ordering  award  to  it.  Tne  injunction  was  granted 
by  the  district  court  but  reversed  by  the  court  of  appeals.  Tui.  district 
court  had  looked  at  the  merits  of  the  case  itself,  the  court  of  appeals 
said,  instead  of  determining  whether  there  was  any  basis  for  the 
Comptroller  General's  ordermg  a  resolicitaiion.  The  court  of  appeals 
found  the  GAO  opinion  was  not  •'arbitrary  or  capricious,"'  and  thus  the 
injunction  was  reversed  without  "reach[in2j  ihe  problem  of  the  au- 
thority of  the  Comptroller  to  issue  decisions  in  bid  pretests."-"'* 

Then  in  Wheelahrator  Corp.  v.  Chafee--'  and  M.  Steinthal  &  Co. 
V.  Seamans-^^  new  panels  of  the  Court  of  Appeals  for  the  District  of 


223.  Pace  Co.  v.  Resor.  453  F.2d  890  (6ih  Cir.  1971").  cert,  d-^ied.  405  U.S.  974 
(1972);  Pace  Communications  Eng'rs,  Inc.  v.  Resor,  15  CCH  Cent.  Cas.  F.  •;■  84.154 

(D.C.  Cir.  1970).  .      ... 

Because  of  the  potentially  serious  consequences  lo  xht  Goveramer.:  of  eniOining  a 
critical  program,  some  contractors  were  recaired  to  post  a  t^cna  T,he^  ihe^injuncaon 
v,'as  issued.  In  Page  Communications  Enrrs,  Inc.  v.  Froehlke.  -^75  r.2d  994  (D.C. 
Cir.  1973),  the  court  ruled  that  the  district  court  ccnld  proFely  e/'^e  to  asi^ss  dam- 
ages a<'ainst  Paee  v.  ho  it  found  had  filed  srit  in  gc-cJ  :^l±.  Nor.hen.Jt  Conslr.  Co.  v. 
Romney.  IS  CCH  Cont.  Cas.  F.  ''■  S2.066  ;D.C.  Cir.  1973),  opirlcn  rupp[en:en:ed,  18 
CCH  Cont.  Cas.  F.  *;  82,304  (D.C.  Cir.  1973).  Sea  cho  Joh-.scn.  S:cnwe,l  FlainHTJ-s 
Potential  Liability  for  Damages  Caused  by  en  Errcr.ecus  Injur.cr.or.,  S  PU3.  CoNT. 
Newsletter,  No.  4,  July  1973,  at  8. 

224.  A.G.  Schoonmaker  Co.  v.  Resor.  319  F.  Surp.  933  fD.D.C),  rev d,  445 
F2d  726  (D.C.  Cir.  1970):  BIount-Barfell-Denneby,  Jzz.  v.  Ur.;:td  States,  15  CCH 
Cont  Cas  F.  ^.  83,917  (W.D.  Okla.  1970):  V.nee-.arrstor  Cc.-p.  v.  Chafee,  15  CCH 
Cont  Cas.  F.  *i  84,009  (D.D.C.  1970),  re^^d,  455  F.2d  1306  (DC.  Cir.  1?71);  M. 
Steinthal  &  Co.  v.  Seamans,  15  CCH  Cont.  Cas.  F.  ^  S?,920  TD.D.C.  1970).  rev'd,  495 
F2d  1289  (DC  Cir.  1971);  Paqe  Commnaicatic-s  E-g'rs.  Inc.  v.  Resor,  15  CCH 
Cont.  Cas.  F.  ^  84,116  (D.D.C.  1970).  rey'd.  15  CCH  Conx,  Cas.  t.  «"  S-i.154  i.D.C.  Cir 
1970);  Big  Four  Mechanical  Contractors.  Inc.  v.  SB.A,  15  CCH  Cor.L  Cas.  F.  *;  83,766 
(W.D.'okla.  1970). 

225.  445  F.2d  726  (D.C.  Cir.  1971). 

226  Id  at  728  n.3.  The  panel  in  Schoonmaker  consisted  o:  Judges  Bazelon  and 
Tamm,' joined  by  District  Judge  Smith  from  Mor::an:i.  Judge _Ta--n.m  dissented.  It 
may  be  inferred  that  he  saw  this  as  a  departure  from  his  course  m  Scar.-.vcl!. 

227.    455  F.2d  1306  (D.C.  Cir.   1971). 

2^8  455  F.2d  1289  (D.C.  Cir.  1971).  Judge  I^venthal  vrjcte  the  opmion  m 
both  "cases     In  1966,  Judge  Leventhal  ^Tote  an  excellent  article  advocating  increasing 
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Columbia  administered  the  coup  de  grace.  Wheelabrator  Corporation 
had  developed  a  portable  blast  cleaner  for  cleaning  the  hulls  of  ships. 
The  Navy  sought  to  procure  the  device  by  a  two-step  formally  adver- 
tised conipetlticn  v.iiilc  Wheelabrator  arsued  that  recu'iaticns  required 
the  Navy  to  negotiaie  only  wiih  it.  The  district  court  enjoined  j^v-ard 
to  the  other  bidder  pending  a  GAO  decision  on  V»1ieelabrators  pro- 
test.--" The  court  of  appeals  reversed,  fmding  no  "prima  facie  case 
of  iilegaiir)'."  It  pointed  to  the  congressional  preference  for  formal  ad- 
vertising and  said  the  decision  whether  or  not  to  negotiate  was  "com- 
mitted to  agency  discretion"  and  thus  unreviewable,  in  effea  reiteraiing 
an  approach  adopted  by  that  court  in  1913.-^*^ 

Steinthal  was  similarly  a  question  of  discretion.  There  the  de- 
livery schedule  in  the  invitation  for  bids  had  been  interpreted  three  dif- 
ferent ways  by  the  three  bidders.  Tht  Air  Force  caiicelled  the  in\ira- 
tion  and  preoared  to  readvertise,  but  two  bidders  objected,  each  claim- 
ing  it  was  entitled  to  the  award.  Both  protests  v^ere  denied  by 
the  GAO  but  the  district  court  granted  Steinthal's  request  for  a  man- 
datory- injunction  making  the  award  to  it.-'"^^  The  coun  of  appeals  — as 
it  had  in  Schoonmaker — properly  found  the  decision  to  cancel  and  re- 
advertise  to  have  been  consistent  with  agency  regulations. 

Both  cases  were  straightforward  and  would  be  footnotes  in  the 
story  but  for  the  extensive  dicta  in  both  about  the  deference  the  courts 
should  pay  to  GAO  reviev/.  For  example,  in  Wheelabrator  the  court 
said: 

The  G.A.O.  has  established  a  corps  of  officials  ccncemed 
with  compliance  by  procurement  officials  with  provisions  of  ap- 
plicable statutes  and  regulations.  Its  rulings  provide  review/  by  sn 
agency  that  is  independent  of  the  executive  departments  engaged 
in  the  procurement.  .  .  . 

Under  the  doctrine  of  primary  jurisdicdon,  a  court  may  ea- 
tertain  an  action  for  permanent  relief  and  defer  its  consideration 
of  the  merits  until  an  agency  "with  special  competence"  in  the  field 

resort  to  Edministrative  law  concepts  in  government  contract  cases,  although  EOt  to;:i! 
applicability  of  the  APA.  Leventhal,  Public  Contracts  and  Adr::nis:raiive  Lr.,-.-,  52 
A.B.A.J.  35  (1966>. 

229.  319  F.  Supp.  87  (D.D.C.  1970). 

230.  455  F.2d  at  1311-12.  The  1913  case  was  B.F.  Cummins  v.  Burleson,  40 
App.  D.C.  500  (B.C.  Cir.  1913).  Cf.  Hi-Ridge  Lumber  Co.  v.  Un;:ed  States.  443 
F.2d  452  (9-Ji  Cir.  1971);  Curran  v.  Laird,  420  F.2d  122  (D.C.  Cir.  1959);  Safer- 
stein,  A'onreviewabUitv:  A  Functional  Analysis  of  "Committed  to  As^''cy  Discraioi:", 
82HARV.  L.  Rev.  367(1968). 

231.  hi.  Steinthal  &.  Co.  v.  Seamans,  15  CCH  Cost.  Cas.  F.  *:  83,920  (D.D.C 
1970),  rev'd,  455  F.2d  1289  (D.C.  Cir.  1971). 
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has  ruled  on  the  issues,  if  necessary  maintaining  the  status  quo 
pendente  lite  with  injunctive  relief  avoiding  irreparable  injury 
pending  such  agency  consideratioru-"- 

It  went  on  to  say  in  Steinthal: 

We  are,  finally,  concerned  that  the  District  Coun  did  not 
even  consider  the  opinions  of  the  Comptroiicr  General  dc-ylni  th^ 
protests  of  Pioneer  and  Steintlial  and  uphoicL-g  the  gvv.rnu:eni"s 
cancellation  of  the  bids  under  the  amended  IFB.     V\"e  are  not 
called  upon  to  make  a  formal  determination  concerning  the  con- 
troversy over  the  legal  authority  of  the  Comptrciler  General  to  issue 
decisions  in  bid  protests,  and  the  effect  of  such  determinations  on 
agency  procurement  policies.    Certainly  we  must  acknowledge  that 
the  office  headed  by  the  Comptroller  General  provides  unique  ex- 
perience in  the  area  of  government  procurement  and  a  tradition 
of  care  and  objectivity,  including  freedom  from  prior  invoivement 
in  the  matter  at  hand,  that  would  have  provided,  "•the  cottxt  v.-iih 
additional  guidance  in  resolving  the  issues  before  it."-"~ 
The  GAO  was  back  in  judicial  good  graces.    Judical  rhetoric  had 
created  authority  in  the  GAO  that  Congress  had  never  chosen  to  pro- 
vide.    At  this  point  the  GAO  issued  "Interim  Bid  Protest  Procedures 
and  Standards"^^*  to  systemize  the  handling  of  -:--5  reaiiirmed  responsi- 
bility.    Time  limits  for  submitting  mformanon  were  imposed  on  the 
agencies=^5  ^^  self-imposed  by  the  GAO  on  its  own  decision  proc- 
ess.*^'^    A  conference  procedure  was  established  to  tr/  to  end  the  prac- 
tice of  separate,  informal,  ex  parte  conversaiions  with  the  protector,  the 
agencies,    and,   som.e   suspected,   members   of  Congress.-^'     Agencies 
w^ere  directed  to  withhold  award  pending  G.AO  rulmgs  unless  a  high 


232.    455  F.2d  at  1314-16.  ^    .    ^  ,        ■    rvi,    ^  u    ,^ 

233  455  Fd  at  1298.  A  number  of  cases  rxce  Steinihoi  ana  Wheelabrator 
have  denied  injunctions.  Northeast  Constr.  Co.  v.  Rom«y,  IS  CCH  Cont  Cas  F. 
*!  82,C66  fD.C.  Cir.).  opinion  supplemented.  18  CCH  Cc'i.  Cas  tv  ^  3U^  tux.. 
Cir.  1973).  rev'g  16  CCH  Cont.  Cas.  F.  r  ?0.459  (D.D.C  19;1):  Ocean  Elec  Co.T_ 
V.  Laird.  473  F.2d  154  (D.C.  Cir.  1972);  ^"nke  v.  Depaninent  oi  the  Arjriy.  3>7 
F  Supp.  988  (D.  Md.  1972).  In  Serv-Air,  Inc.  v.  ^z-'^-^  4,.^  F._d  i.-S  (U.C.  Cir. 
1972)  the  court  upheld  the  denial  of  the  injunction  but  went  on  lo  explain  that  an 
iniunclion  was  proper  if  there  was  "no  rational  basis  for  the  agency  s  deas.on 
Explaining  the  statement  in  Steinthal  that  a  court  rni-ht  even  dpy  an  injuncnon  in 
such  a  case,  Jud=e  Leventhal  (who  had  also  authored  5:e:nth::l  and  ^v hcehbrator) 
wrote  that  that  exception  from  the  right  to  an  injunction  ^^hir:i^  lo  extreme  situa- 
tions, as  where  relief  would  delay  or  interfere  wTth  supply  ox  :terr.s  urgently  needed  m 
military  operations."  Id.  at  160.  This  admonition  was  arparenijy  r-o.  foLowed  by  the 
court  in  Wilkc.  but  an  injunction  was  entered  against  ^  -I;:eady  agreed  conuuct  m 
Rudolph  F.  Matzer  &  Associates  v.  Warner,  343  F.  Sap?.  59i  (M.D.  Fla.  1972). 

234.  36  Fed.  Reg.  24,791  (1971). 

235.  Id.  §  20.5. 

236.  Id.  §  20.10. 

237.  Id.  §  20.9. 


358 

1973]  GENERAL  ACCOUNTING  OFFICE  1345 

level  official  made  a  wriiteii  finclLng  that  such  a  delay  could  not  be  tol- 
erated.-'* 

These  were,  of  course,  constructive  changes,  but  restrictions  were 
simultaneously  imposed  on  the  contractors'  right  of  protest.  Protestors 
were  required  to  be  ''interested, ""-"•'^  for  exatup":e.  and  t::h:  time,  limii:, 
on  filing  of  protests  were  imposed.-""-'  Such  limits  are  ccnsisient  wiia 
a  qua;>i-judicial  role  but  not  with  the  GAO's  previous  function  as  critic 
of  genuine  '.vron^s. 

Even  the  GAO  conceded  that  it  had  no  real  authority  to  make 
its  rules  binding  on  the  agencies/-''  That,  however,  did  not  stop  the 
district  court  in  General  Electric  Co.  v.  Seamansr^-  The  court  not  onlv 
entered  an  injunction  against  award  pendiag  GAO  re\'ievv';  it  decreed 
in  advance  that  if  the  GAO's  decision  was  in  favor  of  the  protestor, 
the  agency  must  follow  it.  That  was  a  major  development,  since  it 
was  the  first  time  a  GAO  decision  had  ever  truly  been  enforceable 
against  an  agency.  The  court  of  appeals  correctly  reversed  that  nan 
of  the  district  court  order,  preferring  not  lo  "abdicate  its  respcnsibiii- 
ties"  to  the  GAO.--^  The  GAO  finally  rendered  the  matter  moot  by 
ruling  that  the  agency  had  been  right  all  along.--*  At  the  same  time, 
however,  the  GAO  took  pains  to  assert  taat  its  findings  of  fact,  not 
the  district  court's,  were  controlling  under  Wkeelabrator  and  Sieimhcl. 
Indeed  it  held  that  the  court's  opinion  was  not  even  entitled  to  comity. 

Finally,  two  district  courts  in  other  circuits  have  now  held  that 

238.  Jd.  §  20.4. 

239.  Id.  §  20.1. 

240.  If  the  basis  of  the  protest  is  tno\vn  befoFC  bid  opening,  the  protest  niust  be 
filed  then.  Oihenvise  the  protestor  bas  five  days  from  the  time  the  '"basis  for  pro- 
test is  knovrTi  or  should  have  been  know.-n."  Id.  §  20.2(a).  The  GAO  has  enforced 
this  provision  by  ignoring  late  protests.  Comp.  Gen.  Dec.  No.  B- 175779  (July  13. 
1972)  (unpublished);  Comp.  Gen.  Dec.  No.  B-1756I0  (.A.pr.  25,  1972>  (u.np-jbi;>'hed  . 
However  it  waived  its  time  limits  in  Sen'-Air,  disrussed  supra  note  233,  on:e  ihe 
matter  v.-as  before  the  Court  of  Appeals.  52  Comp.  Gh.v.  161,  163  'Sept.  25.  1972). 
It  v/as  complemented  by  the  court:  "This  procedural  flexibility  is  responsive  to  ihe 
interests  that  courts  and  officials  proceed  with  full  regard  for  and  accommccation  to 
the  other's  province.  It  is  a  rightful  co.-ollary  to  &&  rule  of  primary  jurisdiciion  de- 
veloped in  V/hee'abrator."    473  F.2d  at  160. 

241.  Preface  to  Interim  Bid  Protest  Procedures  and  Standard?.  36  Fed.  Reg. 
24791  (1971).  It  has  been  reported,  however,  that  the  Office  of  Management  and 
Budget  is  drafting  regulations  which  would  be  binding  on  the  agerxies.  Fed.  Cost. 
Rep.  No.  470,  Man  5,^1973,  at  A-20. 

242.  340  F.  Supp.  636  (D.D.C.  1972). 

243-  General  Electric  Co.  v.  Scamans,  14  The  Government  Con-tractor  ^„  25S 
(D.C.  ar.  1972). 

244.    Comp.  Gen.  Dec.  No.  B-175004  (Oct.  12,  1972)  (unpublished). 
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Scamvell  Labs  was  wrong  ab  initio.-^'"  They  have  denied  injunctions 
for  lack  of  standing  to  sue,  citing  Perkins,  so  the  stage  may  be  set  for 
an  eventual  Supreme  Court  test  of  the  GAO"s  authority. 

How  Should  Bid  Protests  Be  Handled? 

The  dilemma  in  this  area  has  been  reccgnized  since  before  Per- 
kins V.  Lukens  Steel.  The  more  due  process  is  permitted,  the  more 
the  orderly  procurement  of  material  is  impaired.  Pui  another  way,  due 
process  is  costly,  both  to  the  contractor  and  to  the  Government.  The 
question  thus  should  be  how  one  can  get  the  most  fairness  for  the  least 
cost  to  the  parties  and  the  least  disruption  of  the  procurement  proc- 
ess.-^« 

The  GAO  remedy  places  a  high  value  en  not  disrupting  the  proc- 
ess. As  mentioned  earlier,  if  work  has  begun  or  if  there  is  an  urgent 
need  for  the  item,  the  odds  of  getting  ihe  GAO  to  act  fall  sharply. 
The  courts  seem  to  place  a  far  lower  piemi'jm  in  procurement  effi- 
ciency, which  in  large  part  is  w^hy  me  agencies  so  fear  a  judicial  remedy. 

An  illustration  of  this  difference  in  approach  is  provided  by  Home 
Brothers  v.  Laird.-^''  There  the  Na\7,  v.ithcut  nonce  or  hearing,  had 
"suspended"  a  sliip  repair  contractor  for  allegedly  bribing  Na»7  P^^r- 
sonnel  on  earlier  contracts.  The  contractor,  who  was  thus  denied  fu- 
ture contracts,  sought  an  injunction  and  protested  to  the  GAO.  The 
GAO  opiriion  denyuig  the  protest  stressed  the  government's  interest  in 


245.    Gary  Aircraft  Corp.  v.  United  States.  342  F.  Supp.  4o   f\.  .D^  lex    197.); 
Rubber  Fabrication  v.  Laird,  14  Tn£  Go%-xnm£NT  Covrp^croR  '"  2-6  (N.D.W    \a  ) 
injunction  dissolved  as  moot,   17   CCH  Com.   C^^.   ^    ^   80^6,  /-^f^  ^ir  .1971)     c/. 
Fortec  Constructors  v.  Kleppe.  IS  CCH  Cent  Cas.  F.  T  81../2.   (D.D.C.  \9>1)    of  d 
18  CCH  Cent.  Cas.  F.  ^  81,756   (D.C.  Cir.    19-2).     On  the   o'J^er  hand,  a  dis  net 
court  in  the  fiflh  circuit  has  found  stancbg  under  Sczr.^ell  ana  issued  an  mjunctK^n 
applying  the  Stcinthal  test.     Rudolph  F.  Ms.tzer  L  .-^sscciates  v.  Warner   348  F.  Supp 
991   (M.D.  Fla.  1972).     A  district  court  In  the  thL^d  cL-trmt  haa  rejected  ^'^Scan^.'en 
position  on  standing  as  inconsistent  with  Sierra  Ciub  v.  Moncn,  -.03  U.l>.  /27  (19/-). 
Merriam  v.  Kunzig,  347  F.  Supp.  713.  720-24  fE.D.  Fa.  1972)^    Tnat  case    however, 
has  been  recently  reversed  and  Scany^ell  embraced  hy -^t  Tnird  Circuit  Court  of_  Ap- 
peals.   Merriam  v.  Kunzig.  476  F2d  1233,  1240-43  (3c  Or.  19/.;      Tlie  court  pointed 
!o  the  GAO  protest  regulations  as  a  s:rn  from  the  -"agent  ci   Congress  in  polling 
Government  expenditures"   that  bidder,  were  wiihin   ±^  ^^  ""IJ^^  "^^^  ^^" 
cress  intended  to  create  with  the  procurement  stalu-.es.    4.6  F._c  a.  .  -r.-ii.       _ 

246  This  problem  of  how  much  "agency  diicrei;on"  is  to  be  rccogmzed-the 
striking  of  a  balance  between  the  need  for  review  and  the  practica.ities  of  administra- 
tion-is far  broader  than  bid  protests.  Tne  issues  are  well  ra.-nmarized  and  ajialyzcd 
best  in  Saferstein,  supra  note  230.  A  particularly  msightful  ,^^7^'°%^Vq.I  ir^T 
in  the  bid  protest  area  is  provided  in  Fed.  Cont.  Re?.  No.  281,  July  7.  1969.  at  k-1. 
5eefl/5oPierson,jf//'m  note  209,  at  24-31.  ., ,.,  x-    c  nr,-    ,r^x->n    io7t» 

247.    463  F.2d  1286  (D.C.  Cir.  1972),  rev'g  342  F.  Supp.  70j   (D.D.C.  1972). 
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business  integrity.  It  recognized  that  a  hearing  is  required  before  a 
debarment,  which  lasts  three  years.  The  GAO  held,  however,  that  the 
"temporary"  remedy  of  suspension — even  for  a  year  or  more — ^requires 
a  substantially  lower  level  of  due  process.--*^  Both  the  district  co-.in 
and  court  of  appeals  disagreed.  They  emphasized  the  harm  done  the 
contractor  by  even  "temporary"  denial  of  contracts.  The  court  of  ap- 
peals thought  a  one-month  suspension  without  a  hearing  might  be  al- 
lowable, but  in  most  cases  no  more.^*^  The  suspension  v/as  thus  re- 
versed and  sent  back  to  the  agency.  Home  Brothers  does  not  neces- 
sai-ily  show  that  the  GAO  is  less  concerned  with  "fairness"  than  are  the 
courts.  Every  case,  however,  presents  some  elements  of  agency  con- 
venience conflicting  v-ith  what  a  contractor  sees  as  his  rights.  The 
GAO  simply  seems  to  give  convenience  or  "practical  considerations" 
somewhat  more  weight 

Special  Proposals 

The  greatest  concern  of  the  agencies  seem  to  be  that  needed  ma- 
terial will  not  be  available  while  courts  and  lawyers  discuss  v.'ho  should 
supply  it.  One  possible  compromise  would  be  to  award  money  dam- 
ages to  any  bidder  who  was  improperly  denied  a  contract  award  Such 
recovery  was  permitted  in  1956  in  Heyer  Products  Co.  v.  United 
States^'^'^  and  in  two  later  cases  in  1970  and  1971.'"  AH  three  cases 
held  that  when  the  treatment  of  plaLutiffs  bid  is  "arbitrary  and  ca^ri- 
cious"  or  when  the  bid  is  not  "honestly  and  fahly"  considered,  the 
plaintiff  should  be  allowed  to  recover  the  costs  incurred  in  preparing 
the  bid. 

The  most  recent  case.  Continental  Business  Enterprises  v.  United 
States,^^'  expressly  spoke  of  this  remedy  as  being  a  way  around  the 

248.  No.  51  COMP.  Gen.  (1972). 

249.  463  F.2d  at  1271.  The  opinion  suggests  that  if  holding  an  evidentia.ry  hear- 
ing could  be  shown  to  be  prejudicial  to  a  later  criminal  action  against  a  contractor,  for 
example,  the  Government  might  not  be  required  to  tip  its  hand.    Id. 

250.  140  F.  Supp.  409  (Ct.  CI.  1956). 

251.  Continental  Business  Enteiprises.  Inc.  v.  United  States.  452  F.2d  1016  (Ct, 
CI.  1971);  Keco  Indus.,  Inc.  v.  United  States,  428  F.2d  1233  (Ct.  CI.  1970).  Both 
were  cases  in  which  a  bidder  went  to  court  after  the  GAO  had  turned  him  down  on 
the  merits,  Continental  in  48  CoMP.  Ge.v.  314  (1968)  and  Keco  in  Ccmo.  Gen.  Dec. 
No.  B-162538  (.Aug.  15,  1968,  Ian.  13,  1969)  (unpublished);  c/.  Allen  M.  Campbell 
Co.  V.  United  States,  467  F.2d  931  (Ct.  CI.  1972)  (contract  cancelled  by  o.-der  of 
federal  district  court  treated  as  not  illegal  but  as  terminated  for  convenience  of  the 
Government,  thus  allowing  payment  of  costs);  52  Comp.  Gen.  215  (1972). 

252.  452  F.2d  1016  (Ct.Cl.  1971). 
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problems  that  followed  Scanwell  Labsr^^  But  at  least  three  problems 
arise  with  this  approach.  The  first  problem  to  overcome  is  how  one 
justifies  awarding  damages,  absent  a  statute,  for  failing  to  give  a  bidder 
what  he  had  no  "legal  right"  to  anyway.  Is  improper  denial  of  a  con- 
tract a  tort  and  thus  not  cognizable  by  the  Court  of  Claims?-^  Does 
one  have  an  express  or  implied  contract  righi  to  a  ccniraci?-"^  The 
second  problem  is  determining  hew  much  in  damages  should  be  al- 
lowable. Keco  Industries  v.  United  States,  the  1970  decision,  said  that 
damages  should  be  measured  by  bid  preparation  expenses  but  not  by 
lost  profits.-'^''  Few  bidders  would  consider  that  sufficient,-^*  yet  if 
one  goes  farther  it  is  hard  to  stop.    Is  lost  profit  enough?    How  about 


253.    452  F.2d  at  102:  ^     ,    ,.        u  .  •      ^ 

"Our  decision  in  Keco  was  premised  at  least  in  part  en  tha  feeling  that  aggneved 
bidden  have  the  right  to  require  the  Government  to  eziorce  me  rji^^^z^s  and  regula- 
tions fairly  and  honestly,  either  by  seeking  equitable  reiiei  in  the  Fedenu  dislnct  courts 
or  by  suing  for  money  damages  here. 

In  requesting  that  we  reconsider  our  holding  in  Keco^  defendant  Esserts  that  per- 
mitting suits  such  as  the  present  one  could  create  serious  prob:en^  ui  mamiauung  a 
smooth  and  effective  procurement  system.  We  have  not  been  tolc  -na:  inese  proolems 
will  be  but  we  doubt  that  our  holding  today  will  jeoparcrre  me  procurement  process 
Certainly,  a  suit  for  damages  in  this  court  after  the  ccz:?leaon  oi  i::e  contract  will 
not  disrupt  the  procurement  process  as  much  as  an  injuncccn  issued  beiore  tne  conu^ct 
is  awarded.    M.  Steinthal  &  Co.  v.  Seamans,  ...  _ 

The  Heyer  rule  was  extended  in  Keco  to  give  aggrieved  bidders  a  carnages  remedy 
in  lieu  of  the  equitable  remedies  available  in  the  Feder-i  district  conns  after  Scanwell 
Lab  V  Shaffer,  ....  In  such  a  suit  for  damages  ai--er  ccmpleucn  oi  tne  procurement, 
the  merits  of  each  claim  can  be  considered  without  the  trne  pressi:res  ar.endant  to  ex- 
pedited actions  for  injunctive  relief.  Apparently  the  necessity  for  such  an  a^ternauve 
remedy  is  even  greater  than  it  was  when  we  decided  >-<rco  because  c:  u.e  c:..uulties 
experienced  by  the  district  courts  in  handling  Scanyieil-c/^  c^ses.     See  M.  S^emthal 

&  Co.  v.  Seamans,  supra."  «.    .        .  ,•  •. 

254  The  court's  jurisdictional  statute,  28  U.S.a  §  U91  (1570),  is  quite  exphat: 
The  Court  of  Claims  shall  have  jurisdiction  to  render  judgment  npca  any  c-un  .  .  . 
for  liquidated  or  unliquidated  damages  in  cases  not  sc-uncing  m  toru'  The  remedy  for 
torts  is  of  course,  the  Federal  Tort  Claims  Act  which  vests  junsoicbcn  exchiavely  m 
the  dist'rict  courts.    28  U.S.C.  §  1346(b)  ( 1970).  .    ..  .      -  u     .        i  •  •„„ 

255  The  only  court  to  consider  the  question  dL-ecdv  decided  wiiout  explainmg 
that  the  suit  was  on  a  contract  under  the  Tucker  Act.  Armstrong  &  Aimstong,  Inc. 
V.  United  States,  356  F.  Supp.  514  (D.  Wash.  1973).  __„,«  ^f 

256  428  F.2d  1233,  1240  (a.  CI.  1970).  The  rauonale  for  tnis  cieasure  of 
damages  is  as  follows.  The  usual  measure  for  an  irrprcper  terminauo-n  .s  that  Provided 
in  the  terminaUon  for  convenience  clause  of  the  <^=i^r^  ^^^^7- "^/.^T/^t  o 
plus  profit  on  that  work.  John  Reiner  &  Co.  v.  United  States.  ^_J  F.2d  43S  i^^-^- 
1963?;  Albano  Cleaners,  Inc.  v.  United  States,  455  F.2d  556  (O.  O.  19,2)  .  Wtere 
no  work  has  yet  been  done,  there  are  no  costs  (except  bid  preparaticn)  aiai  thus  no 

^'°^i?7  For  example,  in  Gould,  Inc.  v.  Chafee,  450  FJ»d  667.  669  (D.C.  Or.  1971). 
Jud-e  Leventhal  addressed  himself  generally  to  this  pomt:  -[T^t  is  question abe 
whether  appellants'  legal  remedies  as  aggrieved  bidders  and  contractors  are  adequate 
Tnough  to  justify  dismissal  of  their  suit  for  want  of  eqmty.  See  Keco  Industries  v. 
United  States  .  .  .  ." 
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the  value  of  "experience"  the  contract  would  have  given?  Thirdly, 
what  does  one  do  about  the  situations  in  which  a  bid  was  honestly, 
but  not  properly,  evaluated?  Must  bidders  take  the  risk  of  all  but  the 
most  egregious  conduct?  Surely  that  is  in  neither  the  Govemraentx 
nor  the  contractor's  inicrests.-"'^ 

Another  alternative,  proposed  by  a  subcommittee  of  the  American 
Bar  Association  Section  of  Public  Contract  Law,  is  that  jurisdiction  over 
bid  pretests  be  tr?.iii>f erred  to  agency  boards  of  contract  appeals.-^^ 
That  would  have  the  ad\antage  of  providing  a  true  adversely  forum 
and  an  opporiunity  to  make  a  full  record.  However,  there  is  litde 
connection  between  the  expertise  developed  hearing  disputes  cases  and 
the  questions  involved  in  bid  protests.  Likewise,  until  all  boards  of 
contract  appeals  truly  are  independent  of  the  heads  of  their  agencies, 
the  possibiUt}'  of  an  inherent  conflict  of  interest  may  be  present  even 
more  than  in  a  disputes  case. 

A  better  view  would  seem  to  be  that  bid  protests  should  be  per- 
mitted and  should  be  handled  by  a  wholly  new  division  of  the  GAO. 
They  would  no  longer  be  the  stepchild  of  some  other  GAO  function. 
Such  an  office  expressly  should  be  empowered  by  statute  to  hear  bid 
protests  and  to  develop  the  procedures  to  do  so  properly  with  due  proc- 
ess to  all  panies.--"'^''  While  agency  convenience  is  important,  it  seems 

25S.  The  diicnci  court  in  Arrastrona  &  Armstrong.  Inc.  v.  United  States,  556  F. 
Supp.  51-4  (D.  V.'a^rL  1973),  granted  the  bidder  damages  in  what  appears  to  hs-t  not 
been  a  case  of  Goverr..-r.ent  bad  faith.  The  issues  scrroiinding  damages  v/ere  not  di- 
rectly addressed,  howe%er,  and  the  precedential  value  of  the  case  seems  doubtful. 

259.  ABA  Section  of  Pl-3lic  Contr.\ct  Law,  supra  note  170,  at  22-24. 

260.  The  Co.Timission  on  Government  Procurement  also  proposed  leaving  bid 
protest  authoritv'  in  the  GAO,  although  they  did  not  require  a  separate  divi>ion.  4 
Proc.  Comm'n '40-41.  Along  with  the  creation  of  the  new  division,  it  wou'd  seem 
that  procu-rement  statutes  and  regulations  should  be  changed  to  require  announcement 
of  the  winning  competitor  before  the  actual  award,  even  in  negotiated  procurements. 
A  protest  filed  v^ithin  five  days  should  stay  the  award  imless  the  agency  convincingly 
demonstrates — not  simply  aiieges — e.xtreme  urgency.  A  conference  should  be  held 
promptly  that  v,ould  include  a  representative  of  the  GAO,  the  agency,  the  protestor, 
and  the  firm  proposed  lor  avsard.  Other  firms  in  the  bidding  vvould  be  informed  and 
could  also  send  a  representative.  The  conference  could  even  be  held  at  the  field  office 
letting  the  contract  if  that  \-::rQ  more  convenient  for  most  of  the  particirants.  Written 
evidence,  or  even  oral  lestim.ony,  could  be  received  at  that  time.  Decisions  should  be 
prompt  and  binding  vvith  a  form.al  opinion  filed  later  when  the  tim.e  pressure  is  off. 
Judicial  review  could  be  provided  in  the  form  of  a  suit  for  recoverv-  of  bid  preparation 
expenses  by  any  bidder  who  can  show  he  would  have  received  the  contract  but  for  the 
illegal   action  of   the   procurement   authority  and   the   lack  of   relief  from   the   G.-\0. 

Judicial  review  is  imponant  not  only  for  the  protection  of  the  bidder,  but  also  for 
the  reviev/  of  substan:i\e  "common  law"  made  by  the  GAO  in  the  course  of  its  review. 
On  the  GAO"s  procurement  law-making  fimction  see  Shnitzer.  Changing:  Concepts  in 
Govcrr./neiil  Procurement — The  Role  and  Influence  of  the  Co:np:roller  General  on 
Contracting  Officer's  Operctions,  23   Fed.   B.J.  90   (1963);  Cibinic  &  Lasken  372-S6. 
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that  both  bidders  and  the  general  public  should  have  a  right  to  know 
that  aj^encies  will  follow  the  law  and  regulations  in  making  contract 
awards.     Some  kind  of  real  forum  and  real  remedy  is  thus  essential. 

It  may  seem  that  this  latter  proposal  is  inconsistent  with  the  rest 
of  this  article,  v.hich  argues  for  li"i:ing  liie  GAO  role  in  '"bindrng" 
review  of  executive  action.  Nonetheless,  the  GAO  has  a  unique  tra- 
dition and  an  accumulated  expertise  in  this  area  that  should  not  be 
lost.  The  experience  of  many  of  the  GAO  protest  experts  is  far  greater 
than  that  of  most  judges,  and  by  removing  these  GAO  decision-makers 
from  the  poHcy-making  side  of  the  GAO,  their  decisions  could  be  even 
more  candid  and  impartial  than  today.-'^^ 

Another  benefit  would  accrue  from  this  plan.  One  value  of  GAO 
consideration  of  protests  is  the  degree  to  which  it  lets  the  GAO  keep 
abreast  of  and  report  to  Congress  problems  in  administration  of  the 
procurement  process.-^-  That  is  a  value  that  should  be  preserved. 
The  proposal  made  here  would  have  bid  protests  and  reports  to  Con- 
gress handled  by  distinctly  separate  divisions,  but  it  would  centralize 
the  protest  function  and  make  monitoring  by  the  reporting  division 
relatively  easy. 

The  Staff  Arm  of  Congress:  Problems  Met  by  the 
GAO  IN  Acquiring  Infor:.l\tion 

This  article  has  suggested  that  the  single  most  important  role  of 
the  GAO  is  that  of  a  professional  investigative  staff  for  the  Congress. 
It  has  criticized  the  diversion  of  GAO  tune  and  resources  into  at- 
tempts to  direct  or  countermand  executive  behavior  and  review  con- 
tract disputes.  But  the  ability  to  investigate  is  integral  to  an  effective 
Congress.  As  long  as  the  executive  departments  have  information  that 
Congress  does  not  have,  it  will  be  difficult  for  Congress  to  assume  a 
more  active  role  in  decisionmaking.    If  the  GAO  can  acquire  sufficient 


261.  The  Commission  on  Government  Procurement  addressed  (b'Jt  left  unresolved) 
the  allegation  that  a  separation  of  powers  problem  is  presented  cy  GAO  review  of 
contract  awards.  4  Prcx;.  Comm-n  40-41.  The  issue  is  the  sarre  here  as  was  dis- 
cussed supra  at  text  accompanying  notes  79-87.  Giving  the  GAO  explicit  authonty  to 
review  bid  protests  should  raise  no  more  genuine  constimuonal  proc-lems  than  creaUon 
of  an  independent  agencv  to  do  the  same  thing. 

262  A  good  recent' example  is  Comp.  Gen.  Dec.  No.  B-175292  (June  19.  1972) 
(unpublished)  in  which  a  protest  led  to  a  suggested  re\-is:on  of  the  -"brand  name  or 
equal  clause,"  ASPR  l-1206.3(b)  and  FPR  l-1307.6(a)(2).  The  GAO  now  reports 
to  Congress  all  decisions  requiring  corrective  action  by  an  agency.  Tne  agencies  are 
required  to  respond  to  the  GAO  report  within  sixty  da:.-s.  31  U.S.C.  §  1176  (1970); 
see  52  Comp.  Gen.  215,  219  (1972). 
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information  sufficiently  early,  it  can  help  the  Congress  be  in  an  equallv 
good  position  to  make  and  assess  policy  judgments. 

Two  Fundamental  Issues 

The  Budget  and  Accounting  Act  gives  the  Comptroller  General 
the  authority  to  require  the  executive  agencies  to  give  him  "'such  infor- 
mation ...  as  he  may  from  time  to  time  require."-^^  Early  in  the 
histor}'  of  that  Act,  the  Attorney  General  conceded  that  the  Comp- 
troller General  may  determine  how  much  and  what  t}pe  of  infonnaiion 
he  requires.-'^*  Subsequent  administrations,  however,  have  not  acted 
as  though  that  is  in  fact  the  law. 

The  first  line  of  resistance  came  on  the  theor}"-  that  the  Comp- 
troller General's  authority  to  require  information  was  no  broader  than 
his  power  to  settle  accounts.  For  example,  in  connection  v.--m  an 
audit  of  certain  real  estate  transactions,  the  auditors  asked  to  see  ab- 
stracts of  title  and  other  documents  relating  to  the  prop-eny  interests 
purchased.  The  Attorney  General  has  passed  on  the  validity.*  of  the  ti- 
tles and  asserted  that  the  Comptroller  General  had  no  authority  to  sec- 
ond-guess him.-^^ 

The  Attorney  General's  position  on  the  GAO's  settlement  au- 
thority' is  consistent  with  the  view  taken  in  this  article.  It  does  not 
follow,  however,  that  the  right  of  the  GAO  to  acquire  informauon  is 
likewise  limited.  Criticism  of  executive  action  is  the  GAO's  mandate 
even  if  countermanding  such  action  is  not.  WTien  the  GAO's  audits 
were  wholly  transactional,  the  Attorney  General's  position  may  have 
had  arguable  merit.  Under  the  system  of  comprehensive  audits,  it  is 
intolerable. 

Secondly,  some  agencies  take  the  position  that  the  GAO  is  entitled 
to  see  significantly  less  information  than  a  member  of  Congress  vs-ould 
be  entitled  to  see.  The  tripartite  structure  of  our  government,  the  argu- 
ment runs,  raises  certain  inherent  obligations  in  the  Executive  to  be 
open  with  Congress  itself.  The  General  Accounting  Office,  en  the 
other  hand,  is  said  to  be  a  mere  subsidiary  agency  whose  rights  are 

263.  31  U.S.C.  §  54  (1970). 

264.  34  O?.  Att'y  Gen.  446  (1925). 

.265.  37  Op.  Att'y  Gen.  95  (1933).  A  close  modem  analor.-  is  the  dispute 
between  the  Emergency  Loan  Guarantee  Board  and  the  Comptroller  Ge.-'.eral  discussed 
at  text  accompanying  notes  286-87  infra.  The  GAO  there  v.anis  :o  confirm  that 
security  deemed  acceptable  to  the  Board  to  support  the  loan  to  Lockheed  .Aircraft 
Company  is  in  fact  sufficient. 
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strictly  limited  by  the  enabling  statute.^*^ 

The  scope  of  the  GAO's  specific  investigative  authority  is  not 
altogether  clear.     On  the  one  hand,  the  GAO  is  given  specific  man- 
dates to  report  on  matters  of  sweeping  concern.     For  example,  section 
312(a)  of  the  Budget  and  Accounting  Act  of  1921  provides.  -The 
Comptroller  General  shall  investigate,  at  the  seat  of  the  government 
or  elsewhere,  all  matters  relating  to  the  receipt,  disbursement,  and  ap- 
plication of  public  funds.  .  .  ."-''    Section  206  of  the  Legislative  Reor- 
ganization Act  of  1946  further  directs  hum  to  "make  an  expenditure 
analysis  of  each  agency  in  the  executive  branch  .  .  .  which  .  .  .  will 
enable  Congress  to  determine  whether  public  funds  have  been  eco- 
nomically   and   efficiently    administered   and   expended.  .  .  .'*^**     In 
1970  the  responsibility  of  the  GAO  w^as  even  further  expanded  by  Con- 
gress' direction  to  "review  and  analyze  the  results  of  Government  pro- 
grams and  activities  carried  on  under  existing  law,  including  the  mak- 
ing of  cost  benefit  studies."-^^ 

Although  the  Comptroller  General  is  given  these  broad  duties, 
however,  only  one  section  imposes  a  duty  on  the  executive  agencies 
to  cooperate  with  the  GAO.  Section  313  of  the  1931  Act  requires 
the  agencies  to  supply 

such  information  regarding  the  powers,  duties,  acmities,  organi- 
zation financial  transactions,  and  methods  of  business  of  tneir 
respective  offices  as  he  [the  Comptroller  Generall  may  from  time 
to  time  require  of  them;  and  [GAO  employees]  .  .  -  shall,  for_t.ae 
purpose  of  securing  such  informauon,  have  access  to  ana  the  nght 
to  examine  any  books,  documents,  papers,  or  records  of  any  such 
department."'" 

Section  313  is  arguably  less  broad  than  it  first  appears.  First,  the 
access  to  books  and  records  could  be  said  to  be  only  to  discover  infor- 
maUon  in  the  categories  enumerated.  Of  those  categories,  "powers," 
"duties  "  and  "organization"  are  public  information  and  raise  no  par- 
ticular 'issues  of  disclosure.  "Financial  transactions"  and  "methods  of 
business"  are  likewise  the  classic  •  stuff  of  auditors.  Only  the  power 
to  investigate  agency  "activities"  is  left  as  the  basis  for  GAO  compre- 
hensive reviews.     It  can  be  argued  that  Congress  would  not  have 


266.  A  specific  distinction,  for  example,  is  drawn  by  Departoent  of  Defense  Di- 
rective 7650.1,  at  3-4  (July  9.  1958). 

267.  31  U.S.C.  §  53(a)   (1970). 

268.  31  U.S.C.  §  60  (1970). 

269.  31  U.S.C.  §   1154(1970). 

270.  31  U.S.C.  §  54  (1970). 


61-502   O  -  75  -  24 
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buried  such   a  potentially  sweeping  grant   of   investigative  authority 
among  a  series  of  relatively  ordinary  and  obvious  powers. 

In  response  to  such  arguments,  the  General  Accounting  Office 
has  suggested  that,  quite  apart  from  section  313,  each  new  direcuve 
to  report  implies  a  new  correlative  investigatins;  authcrif/.-''  Fur- 
thermore, in  the  floor  debates  on  die  Budget  and  Acccur.cnu  Act  of 
1921  Congressman  Good  expressly  explained  that  the  reference  to 
"application"  of  funds  in  section  312-"-  was  intended' to  permit  in- 
vestigation of  agency  efficiency  as  distinguished  from  fmancial  integ- 
rity.-''* In  addition,  if  the  issue  of  GAG  authority  is  directly  pcsed,  a 
congressional  committee  can  request  the  information  and  turn  it  over 
to  the  GAO.-'^ 

The  ambiguity  of  GAO  authority,  however,  leaves  room  for  agency 
evasion  where  none  should  be  possible.-'^  Whatever  one  thinks  of  the 
Comptroller  General's  proper  role  in  disputes,  bid  protests,  or  the  set- 
tlement of  accounts,  his  ability  to  ferret  out  information  is  essential. 
To  avoid  the  ambiguity  and  to  reiterate  that  the.G.AO  is  truly  a  staff 
arm  of  Congress,  any  new  statute  dealing  with  GAO  responsibilities 
and  power  should  expressly  give  the  GAO  the  authority  to  compel  pro- 
duction of  any  and  all  information  that  any  individual  congressman 
or  committee  of  Congress  could  compel. 

Some  Hard,  Concrete  Issues 

Describmg  GAO  authority  as  co-equal  with  that  of  Congress  gives 
a  general  measure  of  proper  GAO  authority,  but  it  does  not  decide 
the  concrete  cases.  The  GAO  has  met  and  may  be  expected  to  con- 
tinue to  meet  resistance  to  its  having  ''ready  access  to  uncensored  files" 
of  an  agency,-'^ 


271.  Hearings  on  Defense  Production  Act  Amendments — 1972  Before  the  Senate 
Comm.  on  Banking,  Housing  &  Urban  Affairs,  92d  Cona.,  2d  Sess.  51-^9  (197'») 

272.  31   U.S.C.  §  53  (1970). 

273.  58  Cong,  Rec.  7292-93  (1919)  (colloquy  with  Consressman  Luzs). 

274.  Congress'  authority  to  compel  mformation  is  codified  in  2  U.S.C.  §5  i90b 
(a),  192  (1970).  The  specific  dimensions  of  Congress'  inherent  mvestizalive  rower  is 
beyond  the  scope  of  this  article.  See  McGrain  v.  Daugherty.  275  U.S.  135'!'I927); 
2  Robertson,  Trl\ls  of  A\ron  Burr  533-36  (1809);  ct  United  States  v.  Reynolds! 
345  U.S.  1  (1953);  United  Stales  v.  Curtiss- Wright  Corp.,  299  U.S.  304  (1936). 

275.  Some  of  the  most  vigorous  resistance  to  GAO  review  has  coire,  perh2p5  sur- 
prisingly, from  the  Internal  Revenue  Service.  The  issues  apparently  do  not  center  on 
disclosure  of  individual  ta.\  returns;  that  would  indeed  raise  issues  of  confidentiality. 
Instead  the  IRS  seems  to  take  the  position  that  the  GAO  lacks  explicit  auihoritv  to 
monitor  its  methods  of  operation;  see  1972  Comp.  Ge.m.  Ann.  Rep.  11.  16,  115. 

276.    The  phrase  is  from  an  unpublished  letter  from  Deputy  Secretary  of  Defense 
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The  most  obvious — and  most  extreme — basis  for  resistance  is  that 
of  executive  privilege.  Many  words  have  been  spent  in  analysis  of  that 
concept.  None  have  identified  a  specific  cons'dtutional  basis  for  it,  but 
there  are  unquestionably  many  cases  in  v/hich  Presidents  have  asserted 
the  "privilege"  and  gotten  away  v.-;:h  it.  Cr.e  Attorney  General  has 
not  unconvincir.u'ly  argued  ihat  .;rnveri2::.:T.^  b^r.veen  :he  President 
and  his  advisors  siicuid  be  as  privileged  I'rc.—i  congressional  investiga- 
tions as  conferences  between  Justices  of  ih;  United  Slates  Supreme 
Court.-' '  Ivlost  vs-riters  argue,  hcv.ever,  ihzi  ihe  issues  are  completely 
different  and  that  the  executive  has  no  privilege  zi  all.-'^ 

The  Watergate  investigation  has  brought  the  issue  to  public  at- 
tention once  again,  but  in  the  long  ran  execuiive  privilege  is  unlikely 
to  be  a  major  barrier  to  GAO  investigation.  Presidents  Kennedy,  John- 
son, and  Nixon  have  decreed  that  ±t  pri-.-^ege  may  be  mvoked  only 
by  them  personally.^'^     As  presidential  staffs  have  grown  in  recent 


Paul  Nine  to  Comptroller  Ge.neral  Staais.  di'-ed  N:ve:i:"rer  16,  1967.  part  cf  an  ex- 
change ihey  had  over  the  degree  cf  apprcrr;:ue  G.-.O  access  to  Inspector  Geaeral  re- 
ports. ...,,.  .       ^  , 

277  Hearings  on  the  Power  of  the  P-fszdert  -.c  W::-:old  lrrorn:cr.on  rrom  the 
Con-ress  Brjore  the  Suhcomm.  on  Cot"::n.:icncl  Rii':t5  :>j  the  Sercie  Coinrrr.  on  the 
Judicial;  85lh  Cone,  2d  Sess.,  pt.  I.  at  ^  a95S  •  (-.e5:iniony  oi  Ar.omey  General 
Rogers).  It  should  be  remembered  th'.t  a:  :h5  tL-ne  '.his  --s  ?.n  arpe.Jtng  Fp^ilion  to 
many  since  the  most  probing  Con?r--isio--.I  mvesr  rater  of  recent  years  sad  been 
Senator  Joseph  McCarthy.  Sec  also  He^nzs  Bi-ore  d  Suhcomm.  oj  the  House 
Comm.  on  Govt  Ovcraiior.,  on  United  S:~fs  Gc  :  l-^-^'^cucn  Po'.icies  and  Frcc- 
tices—Thc  Pentagon  Pupers.  92d  Con?.,  Ir.  Sess.  Sfz-S-O.  -:0-97  .;i971)  (testimony  of 
Assistant  Attomev  General  Rehnquisi). 

278  See  House  Comm.  on  Gov"t  C^sxvnoss.  Ths  Rjght  of  Conctiess  to 
Obtain-  Inform xtion  from  the  Exf.cl-tjve  >nd  F?.OM_0--:£it  Aoe.ncies  of  the  Federu. 
Gov't  84th  Cons..  2d  Sess.  (1956):  US  Cc-o.  Rec.  ^IHj?,  iM^  ed.  .May  ^j.  1972) 
(statement  of  Raoul  Berger);  Bercer.  Exizuii^e  P-^v:lc:i  v.  Congressional  inqu:ry, 
12  U.C.L.A.L.  Rev.  1043  (1965).  For  miiile  grou=,d  petitions,  5.eScucie  '-•  Dav.d 
448  F.2d  1067,  1071-72  &  nn.8-12  (D.C.  Cir.  I97I  <B-Zr:on.  CJ.);  id.  at  1080-85 
(Wilkey,  J.,  concurring);  Bishop,  The  Exicuii^es  R:::hj  of  Privacy:  An  Vnresolved 
Constitutional  Question,  66  Y.-.le  LJ.  47"  f!957):  Developments^  in  die  l^^-^he 
National  Security  Interest  and  Civil  Liberties.  So  R^zv-  I-  Rev.  11..0.  1217-19  (1972). 

279  President  Eisenhower  construed  tr-e  doctrine  broidiy  to  pro-ir-t  all  testimony 
as  to  "conversations  or  communications,  or  -y  dc<t::ner.t>  or  reproductions  concernmg 
.  .  .  advice  [from  one  '-employee  of  the  Exeoiilve  Brar.ch"  to_ano;ner  on  ofi.cial 
matters"]."     1954  Public  Pape.hs  of  tije  Piiiii>r.NTS  o.=^  the  Lsh^  biAiEs:    Uwi&ht 

D.  Eisenhower  4S3-S4.  .      .^      ■       r^       ■  a 

President  Ken.-.edv  changed  the  policy  ki  a  letter  to  t.ne  Foreign  Operacons  and 
Government  Information  Subcommittee  of  l-  Kou-.e  Gove.-iJrnent  Operations  Commit- 
tee, dated  March  7.  1962,  saying:  -Exect^-i-.e  pri'.-Iepe  can  ce  i::vo.<ed  only  by  the 
President  and  will  not  be  used  without  specific  -res^centiai  approval.  President 
Johnson  reaffirmed  this  policy  by  a  letter  to  the  r.ne  commit-^,  April  2,  1965. 
President  Nixon  concuned  in  a  memorand-o  to  the  e-Xrcctive  acencies  on  March  24. 
[969  s^nt  to  the  House  commiuee  on  Ap.-l  7,  1969.  House  Coiiic.  om  Govt  Op- 
ERAT^ON-s,  Access  by  the  Congrfss  to  iNTcr^MATicN  tt-om  Recut-.tory  Bo.krds  and 
Commissions.  91st  Cong.,  2d  Sess.  39-41  (lirTO). 
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years,  the  number  of  subjects  and  incidents  arguably  privilesed  has 
also  grown.  It  still  remains  true,  however,  that  assertion  of  executive 
privilege  is  comparatively  rare.-^° 

The  GAO  has  iraditionally  been  mcit  often  involved  with  execu- 
tive agencies  other  than  the  White  House  staff.-^^  The  more  sensitive 
the  issues  become  that  the  GAO  investigates,  the  greater  the  likehhocd 
that  executive  privilege  may  be  invoked.  If  invoked,  it  v/ili  take  more 
congressional  protest  than  heretofore  mustered  to  obtam  the  secreted 
information.  The  real  problems  for  the  GAO,  however,  are  likely  to 
continue  to  come  up  in  more  mundane  guises  that  some  mav  describe 
as  raismg  issues  of  "separation  of  powers"  but  which  are  really  ven- 
practical  problems  of  making  government  work. 

Duplicate  Material:  Inspector  General  Reports 

First,  if  basic  information  is  available  in  two  forms,  can  the  GAO 
have  both  or  only  the  one  the  agency  v.-ishes?  The  best  example  cf 
this  issue  is  the  continuing  battle  over  GAO  access  to  reports  of  the 
Inspectors  General  of  the  militar.'  services.-^-  Audit  reports  of  the 
departments  contain  most  of  the  information  the  GAO  needs  for  tra- 
ditional financial  review.  Inspector  General  reports,  on  the  other  hand, 
are  usually  more  candid  and  contain  more  specific  recommendations 
as  to  both  personahties  and  policies. 


President  NLxon  reaffirmed  this  policr,'  on  March  12,  1973  in  a  published  rolicy 
statement.  31  Cong.  Qu.\r.  Weekly  Rep.'  60.v09  (1973)  ftevi  of  staierrr.nil. 
The  statement  was  stimulated  by  the  efforts  of  tvvo  Consressional  committees  to  have 
White  House  Counsel  John  W.  Dean  III  testify  about  his  involvement,  if  anv.  \n  at- 
tempts to  "bug"  the  Watergate  headquarters  of  the  Democratic  National  Cc'.-nmittee 
during  the  1972  Presidential  campaign.  See  31  Cong.  Quar.  V/eekly  Rep.  599 
(1973).  The  doctrine  has  since  been  funher  invoked  in  the  Watergate  in\'esu"c:a:ion. 
particularly  over  the  issue  of  disclosure  of  tape  recordings  of  Presidential  conversa- 
tions. See,  e.g.,  31  Cong.  Qu.\r.  Weekly  Rep.  1935,  204S  (1973)  (text  of  Presidential 
letters  invoking  privilege). 

280.  One  may  question  on  a  number  cf  grounds  the  propriety  of  using  Executive 
Privilege  in  the  Watergate  case.  By  President  Ni.\on"s  count,  he'  relied  on  Executive 
Privilege  only  three  times  in  his  first  term,  however,  and  while  there  is  dispui;  about 
the  exact  number,  it  Vs-ould  be  a  m.istake  to  allovv  headli.",es  of  the  mcm.ent  to  rut  the 
"problem"  of  ExecuUve  Privilege  in  a  distorted  perspective.  See  Cong.  Quar  Weesly 
Rep.  295  (1973). 

281.  But  see  "White  House  Bar  on  G.A.O.  Inquiry  Charged  bv  Aspin",  I'ie.w  York 
Times,  Nov.  20,  1972,  at  IS,  col.  4  (midv-est  edition).  Tne  stor\-  report's  the  V.hite 
House  has  refused  to  let  GAO  auditors  determine  whether  the  total  number  of  Wliite 
House  employees  exceeded  ceilings  set  by  Congress.  At  this  writing  the  matter  appar- 
ently is  still  unresolved. 

282.  See  Comp.  Gen.  Dec.  No.  B-I07366,  B-134192  (June  5,  1967)  (unpub- 
lished); Hearings  Before  a  Suhcomrn.  of  the  House  Coinm.  on  Gov't  Opcraiions, 
Availability  of  Information  from  Federal  Departments  end  Agencies  85th  Co"«'  1st 
Sess.  pt.  16,  at  3627-707  (1958). 
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For  obvious  reasons,  the  GAO  wants  the  latter  reports — or  pref- 
erably both — particularly  when  it  takes  a  comprehensive  look  at  an 
agency's  practices.  To  the  armed  services,  however,  Inspector  Gen- 
eral reports  constitute  candid  advice  to  a  commander  for  him  to  use 
to  improve  his  command.  If  they  are  potentially  open  to  public  in- 
spection, the  reasoning  goes,  criticism  will  be  muted  and  problems  min- 
imized.-^''■" 

One  can  imagine  situations  in  which  Inspector  General  reports 
would  not  be  essential  for  the  GAO  to  do  a  co^^plete  repcrt  and  as  to 
which  the  armed  services  are  probably  rigbi  in.  saying  that  they  con- 
tain little  new  information.  The  practical  problen  in  fcrcii^g  the  GAO 
to  show  specific  need  for  a  document,  however,  is  that  the  agencies 
will  rarely'  find  the  need  sufficient  and  then  the  GAO  must  use  some 
other  remedy  if  any  is  available.  The  ser\ices  have  offered  summaries 
of  the  reports  as  a  substitutes^*  but  sununanes  can  be  genuinely  mis- 
leading and  may  even  be  worse  than  nothing  at  all. 

It  does  seem  that  if  the  requirement  cf  disclosure  lo  the  GAO 
truly  meant  the  likelihood  of  candor  to  no  one.  ibe  'Aicior}-"'  would  not 
be  worth  the  cost.  So  far,  however,  no  one  has  .come  up  with  any 
concrete  evidence  to  show  the  likelihood  of  a  loss  of  candor,  and  one 
suspects  that  it  is  an  argument  trotted  out  when  no  legitimate  conten- 
tions are  left.  The  GAO  should  have  access  to  all  relevant  documents 
on  a  question,  whether  or  not  some  appear  to  iht  executive  agency  to 
be  duplicative. 

Underlying  Working  Papers:  PPB  Documents 

Another  area  in  which  resistance  has  been  met  is  the  supplying 
of  information  underlving  programming,  planning,  and  budgetmg  doc- 
uments. In  preparing  a  budget,  the  Defense  Department  and  now 
many  other  executive  agencies  use  elaborate  cost-beneiit  analyses  to 
select  among  programs  and  determine  the  effectivensss  of  spendmg 
alternatives.  The  decisionmaking  process  can  thus  be  recreated  m 
some  detail,  and  it  would  obviously  be  in  Congress'  mterest  to  have 
such  analyses  to  know  the  bases  of  the  budget  data  it  is  receivmg. 

283     Letter  from  Paul  Nitze,  supra  note  276:  Hecnnr,,  supra  ro:e  2S2.  at  3660-63 
3670  72    3^76-77      A  good  analogy  here  is  (1)  FBI  rerorts  vn:n  :he  e.xecutive  has 
fong  refused  to  supply.^.,.,  40  Op.  Att'v  Ghs.  45  (19-.  >   (/f;;^-J.°4  thT^J^cy^of 
eral  Jackson),  and  (2)  personnel  records  ^vhIch  are  conc.^3:ed  ^o  P.o.ect  the  pm-acy  of 
government  employees  as  much  as  to  cncourase  cancor  in  r-port:.,^. 

284.    Hearings,  supra  note  282  at  3575-76. 
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Now,  however,  the  Executive  determines  which  such  reports  Congress 
win  receive.  Again,  the  theory  is  that  foolish  proposals  should  be 
freely  made  and  rejected.  Officials  would  be  less  willing  to  be  candid, 
it  is  argued,  if  they  knew  their  true  feelings  and  assessments  might  later 
be  made  public. 

Such  an  attitude  on  the  part  of  executive  agencies  is  understand- 
able and  practical,  but  it  seems  that  within  limits  Congress  should, 
protect  its  interest  in  obtaining  essential  information.  Here  there  are 
no  practical  alternative  sources  of  this  information.  Further,  much  of 
this  data  is  absolutely  essential  if  GAO  is  to  help  Congress  determine 
the  effectiveness  of  programs  and  the  priorities  of  an  Administration. 
There  is  a  hard-to-define  level  of  preliminary  woricing  drafts  of  docu- 
ments before  which  the  GAO  should  not  inquire.  Plans  do  chanse, 
foolish  suggestions  are  made  and  dismissed,  and  early  studies  can  be 
more  misleading  than  helpful.  Agencies  and  officials  should  be  free  lo 
make  candid  preliminary  analyses  without  being  called  to  account  for 
them  later.  However,  late-stage  documents  presenting  alternative 
courses  of  action  and  support  for  each  should  be  open  for  re\-iev^-. 
They  do  not  "belong"  to  the  executive  agencies.  They  were  paid  for 
by  the  public  and  should  be  available  to  the  agency  reviewing  the  Dro- 
posal,  not  just  to  the  agency  making  it.-*^ 

Advance  Information 

The  GAO  has  met  the  most  resistance  when  it  has  sought  to  ac- 
quire information  prior  to  the  time  decisions  are  made.  From  the  con- 
gressional perspective,  the  information  is  absolutely  essential  at  tiiis 
stage  if  Congress  is  to  avoid  being  presented  with  a  fait  accompli. 
From  the  Executive's  point  of  view,  however,  this  is  a  direct  threat 
to  its  authority  to  make  decisions. 

For  example,  in  1971  Congress  established  the  Em.ergency  Lean 
Guarantee  Board  in  the  Treasury  Department,^^^  which  had  as  its  first 


285.  See  generally  >fink  v.  EPA,  464  F.2d  742  (D.C.  Cir.  1972),  n-.'d,  95  S.  Ci. 
827  (1973)  (Congressmen  seek  secret  reports  on  underground  nuclear  teits);  Souc:e  v 
David,  448  F.2d    1067   (D.C.  Cir.    1971)    (citizens  granted  access  to  s:i;dy  of  S5T)' 

In  fairness,  it  should  be  said  that  Deputy  Secretary  of  Defense  David  Packard 
went  a  long  way  toward  making  such  documents  available  in  his  unpublished  n-.em- 
orandum  for  the  Secretaries  of  the  Military  Departments  dated  August  27,  1959.  De- 
velopment Concept  Papers,  Program  Change  Decisions,  Techm'cai  Developmenl  Plans. 
Selected  Acquisition  Reports,  Cost  Information  Reports,  and,  after  the  budcret  is  sub- 
mitied.  Program  Budget  Decisions,  were  all  made  available  for  GAO  re'.iew  on  a  regu- 
lar basis. 

286.  15  U.S.C.  §§   1841-52  (Supp.  1971). 
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function  the  supervision  and  administration  of  the  250  million  dollar 
loan  given  to  Lockheed  Aircraft  Company  in  connection  v.ith  the  C-5A 
cost  overrun.  Tne  GAO  has  sought  to  see  the  data  submitted  by 
Lockheed  to  justily  the  sums  it  has  received  2nd  lo  dccumenr  the 
strength  of  the  security  supporting  the  Governmeii:  loan.--'  The  Board 
has  flady  denied  the  GAO's  request  for  such  information.  It  will  file 
its  public  reports,  appropriately  documented^  at  the  times  required  by 
law,  it  says.  It  has  refused,  however,  to  lei  the  GAO  look  over  its 
shoulder  in  the  interim. 

Another  instance  of  conflict  can  occur  when  the  Government  is 
negotiating  v,ith  a  contractor  and  the  GAO  wants  to  know  the  terms 
of  the  offers  made  by  each  side  so  as  to  be  able  to  comment  on  the 
wisdom  of  the  proposed  settlement.  Trie  Executive  regularly  declines 
to  supply  the  information  prior  to  settlement  en  the  ground  that  the 
information  might  leak  out  and  might  compromise  the  Goveniment's 
negotiating  position. 

Yet  a  third  example  of  the  resisiance  to  si:ppl>ing  advance  infor- 
mation is  the  policy  of  not  submitting  budget  data  to  the  GAO  before 
the  President  formally  submits  the  budget  to  Congress.  If  the  GAO 
were  given  tentative  information  somewhat  earlier,  it  could  prepare 
commentary  and  criticism  of  the  President's  proposals.  Even  conced- 
ing— and  perhaps  fearing — that  it  might  be  helpful  to  Congress,  how- 
ever. Presidents  have  not  allowed  such  access.  If  ''leaks"  are  to  be 
made.  Presidents  have  wanted  to  mal-ce  them  for  their  ov,ti  purposes. 

The  denial  of  advance  uiformation  to  the  GAO  or  to  Congress 
presents  a  difficult  question.  It  can  be  argued  persuasively  that  it  is 
proper  for  Congress  or  the  GAO  to  criticize  a  policy  that  has  been 
adopted — or  to  say  the  wrong  alternative  was  selected — but  that  it  is 
improper  to  subject  the  Executive  to  unsolicited  advice  during  the  time 


287.  The  G.A.0  says  it  wants  to  determine  how  the  Board  has  placed  \-aIaes  on 
pledged  security,  v.hy  'the  Board  waived  the  probibiuon  on  Lockhee^-s  making  pay- 
ments on  other  loans,  how  the  Board  decided  Loctheedj  managen-.ent  was  not  to 
blame  for  the  failure  to  get  other  credit,  and  -.vheiher  the  iioard  has  received  required 
financial  statements,  certifications,  and  plans  from  Lockheed.  Ileanrgs  oejore  the 
Subcomm.  on  Production  &  Stabilization  of  '.he  Sencie  Comm.  on  Barking,  Housing  & 
Urban  Affairs,  92d  Cong.,  2d  Sess.  51-59  (1972).  Tae  General  Counsel  of  the 
Treasury,  Samuel  R.  Pierce,  Jr.  on  the  other  hand,  has  stated  that  "all  credits  and  re- 
lated agreements'"  have  been  made  available  to  the  GAO  and  that  only  "mtemal  rec- 
ords "of  the  board  relatinc  to  its  decision-making  processes"  bav-  been  withheld. 
NY  Times,  May  21,  1972,  §  4,  at  14,  col.  3.  The  G.-\0  reports  that  its  "unpasse" 
on  this  issue  was  "partially  resolved"  in  August  1972,  1972  Comp.  Gex.  A-SN.  Rep. 
11. 
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decisions  are  being  made.  Indeed,  it  seems  inevitable  that  if  given  ad- 
vance information,  the  GAO  would  find  itself  advocating  particular 
policies  rather  than  only  reponing  them. 

Total  conirol  over  riinir.g  reieuie  of  inforrLiu*;on.  hovcver,  would 
seem  to  give  the  President  more  power  than  is  tolerable  tcd-v.  The 
budget  is  now  so  large  and  the  issues  so  complex  that  few  appropria- 
tions can  even  be  coniidered  between  Jahuar.',  when  the  budsei  is 
submitted,  and  June  30,  the  end  of  the  fiscal  year.  Many  appropria- 
tions are  hardly  enacted  before  the  budget  is  presented  the  following 
year.-^*  If  Congress  is  to  understand  fully  the  issues  underlying  the 
budget  and  if  it  is  to  have  time  to  work  its  will,  the  GAO  should  have 
access  to  budget  data  in  advance  of  the  budget  message.  If  some  of 
the  information  leaks  to  the  public — and  it  may — that  seems  a  neces- 
sary price  to  pay.-^^ 

Foreign  Affairs 

What  may  seem  a  unique  set  of  problems  arises  in  the  area  of 
foreign  affairs.  Vietnam  has  increased  the  intensity  c:  the  debate  but 
the  issues  are  broader  than  that.  Should  the  GAO,  for  examole,  have 
access  to  documents  from  foreign  governments  which  might  not  ap- 
prove of  release?  Should  it  have  access  to  candid  Defense  Bepanment 
military  assessments  of  the  combat  effectiveness  of  cur  alhes'  forces? 
May  it  examine  memorarida  relating  to  the  nation's  position  in  pend- 
ing or  completed  negotiations?  All  these  issues  have  arisen  and  have 
proved  hard  to  resolve.-^^ 


28S.  The  Department  of  Defense  appropriation  for  fisc^i  year  1972  v-is  not  passed 
until  December  15.  1971.  Act  of  Dec.  IS.  1971,  Pub.  L.  No.  92-20-1.  S5  Stai.  716. 
That  same  year  the  basic  appropriation  for  KEW,  the  Department  of  Labor  and  related 
agencies  was  passed  on  August  6,  1971.  Act  of  Aug.  10.  1971,  Pub.  L.  No.  92-SO, 
85  Stat.  285.  This  aopropriation  was  supplemented  bv  -Jie  Act  of  Dec.  15,  1971 
Pub.  L.  No.  11955,  85  Stat.  627. 

Last  year  was  an  election  year  so  Congress  completed  work  sorr.ewhat  sooner. 
The  Defense  appropriation  was  passed  Oct  13,  1972.  Y^h.  L.  No.  92-570,  S6  S-^L 
1184.  However,  the  HEW  appropriation  passed  on  Oct.  lA  was  pocket  v-erced  by  Pres- 
ident Nixon.  Thus  the  Department  of  Health,  Education  and  Welfare  -.-ras  funded  by 
continuing  resolution  for  all  of  fiscal  year  1973.  See  1972  Cong.  Qu\RTEJaY  Al- 
manac 865;  31  Cong.  Quarterly  Weekly  Rep.  413  (Feb.  24,  1973;. 

289.  S.  1214.  93d  Cong.,  1st  Sess.  (1973),  introduced  by  Senator  Muskie  and 
Senator  Ervjn,  would  require  that  each  agcncv"s  budget  request  be  sent  to  Congress. 
with  supporting  docu.ments,  at  the  time  it  :•  >  to  the  Office  of  Management  and 
Budget  or  the  President.  This  would  hc'r-  '  ;  Congress  the  inforr.ation  i:  needs 
without  adding  an  additional  burdensome  rep.       ..   requirement  on  the  a-encies. 

290.  Memorn.rdum  accon-ipanying  Con:p  Cien.  Dec.  No.  B-1635S2  (Sept.  10. 
1971)  (unpublished).    In  addition,  for  cxa^mple,  the  GAO  complained  of  being'denied 


373 

1360  NORTH  CAROLINA  LAW  REVIEW  [Vol.  51 

It  seems,  however,  that  the  fact  that  foreign  affairs  is  involved 
should  not  change  the  principles  already  discussed.  Congress  has  an 
interest  in  many  international  questions  on  \\hich  it  is  asked  to  make 
appropriations  and  perhaps  support  the  commitment  of  troops.  It 
should  be  entitled  to  the  tacts  nccciNurv  to  make  ;liose  iniDortrmi  judg- 
ments. Security  classifications  are  no  barrier  to  GAO  revievv-  since 
GAO  personnel  have  security  clearances  and  already  review  countless 
highly  classified  projects.  Negotiation  memoranda  as  to  foreign  af- 
fairs should  be  no  more  and  no  less  available  to  the  GAO  and  Congress 
than  memoranda  on  negotiations  with  domestic  contractors,  i.e.  they 
should  be  available  after  the  fact  but  not  before.  In  only  one  area 
does  absolute  confidentiality  seem  in  order.  Foreign  governments  must, 
it  seems,  have  the  confidence  that  their  own  communiques  and  views 
will  not  be  released  against  their  will.=^^  The  marginal  gain  in  con- 
gressional insights  provided  by  those  messages,  while  perhaps  impor- 
tant in  a  few  cases,  seems  outweighed  by  this  essential  consideraUon. 

A  Proposed  Remedy  for  Nondisclosure 

But  suppose  the  executive  does  not  turn  information  over  even  m 
situations  in  which  Congress  is  entided  to  it?  Today  the  GAO  is  ba- 
sically limited  to  cajoling  and  complaining  m  its  effort  to  get  an  agency 
to  change  its  mind.  It  could,  of  course,  ask  a  committee  of  Congress 
to  subpoena  the  information  and  then  have  the  recalcitrant  official 
prosecuted  for  contempt  of  Congress.-^-  But  criminal  actions  are  a 
crude  and  extreme  way  to  test  the  legality  of  sincerely  held  executive 
opposition  to  disclosure. 

Senator  Fulbright  has  proposed  in  Senate  Bill  858  that  all  funds 
be  automatically  cut  off  for  any  executive  agency  that  fails  to  turn 
over  all  information  that  the  GAO  requests.  Only  the  President's  per- 
sonal invocation  of  executive  privilege  would  save  the  agency  from  this 
sanction."^'    There  are  significant  benefits  to  this  approach.     It  would 


access   to  Tl.ai   and   Korean  bases   in  Vieuiam  where   ihey  v,ished   to   study  use  of 
access    lu    hkh   ai.  is  17      <;im!!->riv    the  State  Department  denied 

American  furnished  equipment.     Id.  at  15-17.    bim!.-.!,,  [""^J^i;        J 
the  GAO  access  to  U.S.  records  relatmg  to  occupation  c^sts  m  Be  -.n.    W.  at  17-1.. 

291     a   New  York  Times  Co.  v.  United  Stales,  v03  U.S.  71^,  /2S  (197.)  (SiCW 
art  J     concurring):    "Other  nations  can  hardly  deal  v.iih  this  N.t:on  in  an  atmosphere 
o?mutu?!  trist  u^  ess  they  can  be  assured  that  their  confidences  will  be  kept." 

^92     Th^iue  could  also  get  to  court  if  Congress  ordered  its  Serge  an  t-at-Arms  to 
arres!  the  official,  and  he  in  turn  applied  for  a  writ  of  habeas  corpus.     Bishop,  supra 

''°'293.^'l.'85S;^93d  Cong..  1st  Sess.  (1973).    The  precedent  for  this  fund  cut-off  is 
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be  basically  self-executing.  The  GAO  would  ask,  and  if  the  asency 
refused,  in  forty  days  the  funds  would  dry  up.  It  would  be  a  powerful 
club  and  might  make  agency  resistance  a  thijig  of  the  past  It  seems, 
however,  that  the  proposal  constitutes  legislative  overkill.  Presum- 
ably, even  Senator  Fulbrighc  wouid  agrej  that  ii:  a  court  neid  the  no:i- 
disclosure  proper,  the  cut-off  of  funds  should  not  occur,  vet  the  pro- 
posed law  would  leave  a  period  of  uncertamty  pending  determination 
by  a  court.  Contractors  performing  d'urmg  that  period  would  pre- 
sumably go  unpaid  or  cease  performance  completely.-'^  Furthermore. 
even  if  the  cut-off  were  held  proper,  the  beneficiaries  of  ihe  program 
would  be  the  ones  to  suffer  for  the  resistance  of  the  agency.  It  seems 
that  people  who  need  housing,  for  example,  should  not  do  without  be- 
cause HUD  withholds  information  from  Congress. 

A  better  approach  v.'ould  seem  to  em.power  the  GAO  to  seek  a 
court  order  compelling  production  of  particular  types  of  agency  rec- 
ords. In  this  way  the  propriety  of  the  agency  action  could  be  deter- 
mined prior  to  im.position  of  any  sanction.  As  suggested  in  the  first 
part  of  this  article,--'^  the  Comptroller  General's  own  attorneys  should 
represent  him  in  any  such  enforcement  action  since  the  Justice  De- 
partment will  likely  side  with  the  executive  agency.  There  is  alwavs 
the  remote  possibihty  that  an  agency  would  defy  a  qomtX  order  in  such 
a  case  and  a  recalcitrant  official  be  put  in  jail,  but  it  seems  urJikelv 
this  would  often  happen.  The  real  battle  is  usually  ber.veen  the  will  o'f 
the  agency  and  the  will  of  the  Comptroller  General.  An  impaniai 
judicial  ruling  in  a  case  presented  fairly  for  both  sides  will  almost 
surely  be  respected. -^'^ 

Acquiring  Information  Directly  from  Contractors 

Of  course  much  of  the  inform.ation  sought  by  the  GAO  has  to 
do  with  programs  under  Government  contract.    A  tempting  way  around 


the  Foreign  Assistance  Act  of  1961,  §  634(c),  22  U.S.C.  §  2394(c)  (1970).  How- 
ever S.  858  goes  farther  and  would  give  Congress  authority  to  determine  the  va'iditv  cf 
the  President's  invocation  of  the  privilege. 

294.  Cf.  Graybar  Elec.  Co.  v.  United  States,  90  Ct.  Ci.  232  (1940),  discussed  at 
text  accompanying  notes  193-95  supra. 

295.  Text  accompanying  notes  88-89  supra. 

296.  A  bill  along  these  lines  has  recently  been  proposed  by  the  GAO  and  intro- 
duced by  Senator  Ervin.  S.  2049.  93d  Cong.,  1st  Sess.  (1973).  Title  IV  of  Ihatbill 
would  allow  the  Comptroller  General  to  get  a  court  order  co.Tipelii.nr  production.  If 
the  agency  refused,  the  appropriation  for  that  agency  would  be  cut  off  unless  Con!:ress 
by  resolution  of  either  House  voted  not  to  have  the  cut-off  occur.  See  text  acco.Ti- 
panying  notes  311-13  infra. 
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the  problems  in  acquiring  information  direciiy  from  executive  agen- 
cies is  that  of  going  to  the  contractors  instead  Not  surprisingly,  con- 
tractors resist  any  attempt  to  give  the  GAO  unlimited  access  to  their 
books  and  records.  They  have  no  constitutional  protection  against 
disclosure,  but  they  have  a  lot  to  lose. 

Fkst,  some  cost  data  is  extreir.ely  sensidve  and  in  the  hands  of 
their  competitors  would  affect  the  fL-ms'  commercial  posidons.  Next, 
the  Government  might  use  the  data  gathered  to  measure  efficiency  and 
thereafter  use  it  against  the  contractor  in  renegotiation  or  in  a  suit  al- 
leging defective  cost  and  pricing  data.-^"  Tnirdly,  there  may  be  costs 
involved  in  generating  data  or  making  it  available.  In  a  fixed  price 
contract,  the  government  never  offers  to  pay  these  costs,  and  they  may 
be  only  partly  recoverable  on  later  contracts."'^ 

The  compromise  of  these  conflicting  pressures  has  been  10  U.S.C. 
§  2313(b),  v.'hich  provides  that  each  negotiated  contract  v/ith  a  mili- 
tary department,  the  Coast  Guard,  or  NASA 

shall  provide  that  the  ComptroUer  General  and  his  representaiive 
are  entitled,  until  the  expiration  of  three  years  after  iirial  pay- 
ment, to  examine  any  books,  documents,  pipers,  or  records  of  the 
contractor,  or  any  of  his  subcontractors,  ±ai  directly  per.ain  to, 
and  involve  transactions  relatmg  to,  the  contract  or  subcontract'"''* 
The  GAO  has  audited  contractors  pursuant  to  this  section  with- 
out major  incident,  save  for  one  case,  He^vlett-Packard  Co.  v.  United 


297.  The  Renegotiation  Act  50  U.S.C.  A??.  §§  1211-33  (1970).  provides^for  re- 
covery of  excessive  profits.  Tne  Truth  m  ^.egotia-.oas  Law.  l-  L-S^C.  §  -.06(f) 
(1970),  requires  the  contractor  to  supply  cos:  data  to  ;.usiuy  rus  prcpcied  pries.  Uiac- 
curate  data  can  be  the  basis  for  a  later  price  reduction.  ,     ^c  ,u 

29S  If  anythine.  they  would  be  recoverable  a;  general  overhead  cost^  of  the 
contractor  and  v.ould  be  borne  by  the  Goveniincnt  c-  ne.-:t:ated  crr/.racts  in  me  pro- 
portion such  contracts  bear  to  the  contractor's  total  tusir.e<s_dunnc  ^^=  V^ar^ 

As  to  these  and  other  problems  from  the  cor.-jactors  pen,.eci..e.  see  MAll 

^99     10  IJ  S  C   §  ''313(b)  (1970).    The  comparable  provision  for  ncn-defease  con- 

lh7it  said  was  an  illec;al  requirement  that  r.s  books  be  c?.n  to  inspentcn  by  the  pur- 
xhasir^^  a  cncv  and  the  GAO.  When  the  agerc^/  r.led  IBM  nor. responsive,  it  pro- 
teSed  to  the  GAO.  Nothing  in  the  legislanve  histor:-"  cf  !  254(c)  P--^'bued  insertmg 
he  rcjui  emenf  in  i^ore  contracts  than  the  statute  reqt:ired.  ±e  GAO  said.  In  the 
particular  cPse,  the  contract  included  some  repair  and  s=r.ices  work  to  be  done  on  a 
cost Tnd  ho  rly  basis,  so  the  case  may  not  say  every  .ttecnpt  to  put  &e  requ.rernent  m 
S  advertised  contract  is  proper.  As  arr^ed  furthe.-  herein,  no-vever.  firms  have  a 
kgitlmat?  concern  for  business  privacy  that  should  be  .-^r^ged  c.h"  w-P.ere  genuinely 
nccesTary     Comp.  Gen.  Dec.  No.  B-169589  (^-ov.  25.  19/o)  (unpubusced). 
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States.^^^  In  that  case  the  contractor  had  been  awarded  four  negoti- 
ated fixed-price  contracts  for  electronic  testing  equipment  carried  in. 
Hewlett-Packard's  regulariy  published  commercial  catalogue.  GAO  in- 
vestigators were  shown  all  papers  relating  directly  to  the^e  contracts, 
but  the  contractor  baJked  at  supplying  other  information  ''necessar\' 
[for  the  GAO]  to  review  the  reasonableness  of  the  con;r."ic"  pnces/"'-'^ 
Hewlett-Packard  argued  that  the  basis  of  its  pricing  was  none  cf 
the  Government's  busmess.  Because  the  contracts  were.fcr  "commer- 
cial articles,"  neither  the  Renegotiation  Act  nor  any  other  statute  would 
have  allowed  the  Government  a  price  reduction  if  the  price  were  '"ex- 
cessive."^*'^  jj^^  GAO's  right  of  access  is  limited  to  situations  it  can 
do  something  about,  the  contractor  argued.  The  GAO  and  ultimately 
the  court  of  appeals,  however,  disagreed.    The  court  said: 

[Tlhe  word  "contract,"  as  used  in  this  statute  is  intended  to 
[embrace]  not  only  the  specific  terms  and  conditions  of  the  asree- 
ment,  but  also  the  general  subject  matter.  ... 

Production  costs  directly  pertain  to  that  subject  marten  be- 
cause if  out  of  line  with  the  contract  price,  the  coniraci  miv  have 
been  an  inappropriate  means  of  nneeting  this  particular  procure- 
ment need  of  the  Government.  VvhiJe  this  appraisal  could  not  af- 
fect these  particular  contracts,  it  could  lead  lo  the  use  of  ether 
methods  of  meeting  future  procurement  needs."'"^^ 

A  moment's  reflection  suggests  that  Hewlett-Packard  grants  extra- 
ordinar>'  authority  to  the  GAO.  No  longer  is  it  limited  to  assessino 
performance  of  government  contracting  officials  relative  to  the  facts 
they  had  access  to.  Now  it  can  also  criticize  them  based  on  informa- 
tion they  could  not  have  known.  Of  course,  this  is  not  unreasonable 
if  one  sees  the  purpose  of  the  statute  as  being  to  help  educate  Consress 
about  procurement  generally.  If  this  were  the  purpose,  hov.ever.  Con- 
gress should  have  permitted  audit  of  formally  adverrised  contracts  as 
well.  Hewlett-Packard's  testing  of  the  GAO's  authority  m  court  d.ots 
not  seem  to  have  been  inherently  unreasonable. 

The  GAO  was  frustrated  by  the  contractor's  resistance,  however. 
The  audit  began  in  1962,  and  the  case  was  not  resolved  until  1968. 


300.  385  F.2d  1013   (9th  Cir.  1967),  cert,  denied,  390  U.S.  9SS  (196S). 

301.  385  F.2d  at  1015. 

302.  The  Renegotiation  Act  has  an  exception  for  standard  commercial  art^'-'^s, 
50  U.S.C.  App.  §  1212(e)  (1970).  The  Truth  in  Negotiations  Act  excepts  "cataiog 
or  market  prices  of  commercial  items  sold  in  substantial  quantities  lo  the  c^-eral 
public."    10  U.S.C.  §  2306(f)  (1970). 

303.  385F.2d  at  1016. 
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As  a  result,  the  Comptroller  General  has  sought  the  authority  to  sub- 
poena information  rather  than  being  forced  to  proceed  by  injunction 
as  in  Hewlett-Packard.  The  importance  of  this  issue  is  such  that  some 
have  suggested  that  contractor  resistance  to  rhis  subpoena  auihority 
is  what  is  holding  up  passage  of  Senator  Ribicoffs  omnibus  bill  for 
updating  GAO's  authority  in  a  variety  of  areas."'"'^ 

It  is  unfortunate  to  hold  up  needed  change  over  such  an  issue. 
The  addition  of  subpoena  authorit>-  would  seem  unlikely  to  make  the 
GAO's  acquisition  of  information  significantly  easier.  If  one  sen.'ed 
with  an  administrative  agency's  subpoena  refuses  to  turn  over  the  re- 
quired information,  the  agency  must  seek  judicial  enforcement.  In 
any  such  proceeding  the  contractor  can  argue  that  the  subpoena  re- 
quests information  that  the  agency  is  not  entided  to  have.^'^^ 

The  GAO  presumably  wants  the  benefit  of  the  rule  that  the  court 
shall  compel  production  of  subpoenaed  information  that  is  not  "plainly 
incompetent  or  irrelevant  to  any  lawful  purpose'-  of  the  agency.'*"' 
The  court  in  Hewlett-Packard,  however,  took  \'irtually  an  identical 
approach.  There  seems  no  necessar>-  reason  to  believe  He^^lett-Pockard 
would  have  been  resolved  significantly  faster  or  that  more  information 
would  have  been  avaHable  under  a  subpoena  process  than  under  the 
present  system.  The  GAO  must  come  to  recognize  that  contractors 
will  have  the  right  to  make  substantive  objections  to  G.-\0  examination 
of  their  bookstand  records  under  any  procedure  and  that  that  may 
take  some  time. 

Instead  of  insisting  on  addition  of  this  minor  procedural  refine- 
ment the  GAO  should  concentrate  on  legislative  clarification  of  the 
documents  it  is  entitled  to  see.  The  GAO's  authority,  as  defined  by 
Heyvlett-Packard,  is  probably  already  excessive.  The  GAO  was  origi- 
nally created  to  audit  and  review  the  executive  agencies,  not  pnvate 
contractors.  The  same  argument  that  would  justify  a  GAO  audit  m 
Heyvlett-Packard  would  justify  an  audit  of  contractors  doing  no  gov- 

304  The  bill  is  S.  468,  93d  Cong.,  1st  Sess.  (1973),  the  Budaet  &  Accounting 
taprotenSt  Act,  Ihich  the  GAO  has  helped  draft.  Tne  comment.  -  to  -h^  f 
holdin"  up  passage  were  made  by  persons  following  progress  of  the  Bill  ^vho  have  sp,- 
Sfy  a'ke^not  to  be  quoted  by  name.  A  virtually  .denucal  subpoena  provrsron  .s 
contained  in  S.  2049.  93d  Cong.,  1st  Sess.,  §  201-02  (1973) 

SHc'v^-  ^&  ^'^J^i^.  ^^-  -■>---    "-"?CC"  V.  'SS: 
154F.Supp.8M  (SONY.  1957).  509  (1943);  United  Stales 

V  ^°i.e07?P.i°^«%'?S'£ir^?6?)TW'"v"u'„ifedSta,esV,pe  i  Fo.ndt,  Co., 
304  F.  Supp.  1254  (D.D.C.  1969). 
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ernment  business  at  all.  The  information  might  in  some  way  be  use- 
ful, if  only  for  purposes  of  comparison  with  government  contractors. 
To  the  extent  that  the  GAO  audits  matters  the  contracting  agency  itself 
has  no  right  to  audit  or  determine,  the  GAO  is  infringing  upon  an  area 
of  legitimate  business  privacy  for  comparativeiy  little  ir.::e~cnt:Ll  gain 
in  important  information. 

Conclusion 

Trie  atiem.pt  by  Congress  to  reassert  a  major  role  in  policy  plan- 
ning may  be  one  of  the  most  important  political  developmens  of  the 
next  decade.  The  Vietnam  War  initiated  a  feeling  of  urgency  about  the 
issue.  Having  the  Presidency  and  the  Congress  controlled  by  different 
parties  will  likely  sustain  the  concern  of  Congress  about  its  role. 

'The  General  Accounting  Office  can  be  one  of  Congress"  most  ef- 
fective instruments  for  making  its  influence  felt.  No  other  existing 
institution  is  equipped  to  conduct  the  long-term,  in-depth  surveiilarre 
and  analyses  necessary  to  let  Congress  know  the  issues  and  alternatives 
before  it.^'^'  This  article  has  suggested,  first,  that  the  GAO  should 
be  given  additional  authority  to  help  it  accomplish  this  fundamental 
task,  and,  second,  that  it  should  v.ithdraw  from  activiries — perhaps 
important  in  the  1920's — that  bear  little  relation  to  the  problems  of 
Congress  today.  ^  I 

Three  bills  before  the  93rd  Congress  are  specifically  designed  :o 
enhance  the  GAO  effectiveness.  [They]  encompass  several  of  the  sug- 
gestions made  herein.  Senator  Ribicoff  has  proposed  in  hjs  Budget 
and  Accounting  Improvement  Act  of  1973^'^*  that  the  GAO"s  role  and 
staff  be  increased  so  as  to  make  major  studies  requested  by  committees 
or  members  of  Congress,  including  "reviews  of  legislative  proposals 
and  alematives  to  such  proposals. "''^^     Congressman  Reid"s  Congres- 

307.  The  GAO  has  made  and  continues  to  make  internal  changes  necessar.'  to 
be  able  to  analyze  complex  programs  more  intensively.  It  has  gone  thrC'Ugh  several 
organizational  changes  in  the  pa^t  two  years.  On  July  1,  1971,  an  Office  c:  Police-  ar.d 
Program  Placning  v.as  created  to  give  direction  to  GAO  activities.  j971  Com?.  Gin. 
Am.nv  Rep.  709.  Effective  April  1972,  three  new  Assistant  Comptroller  Ge.^^^al5  were 
appointed  and  a  reorganization  was  made  "on  a  Government  function  and  prcrrom 
basts."  The  G./VO.  Rev..  Spring  1972,  at  64.  See  also  Suiats,  G^.G.  Audhl^s  in 
the  Seventies,  The  G.A.O.  Rev.,  Spring  1972,  at  1. 

30S.  S.  460,  93d  Cong.,  1st  Sess.  (1973).  Many  of  Senator  Ribicof-~s  proposa's 
are  outgrowths  of  the  Hcaringx  Pursuant  to  S.  Con.  Res.  2  Before  the  Joint  Commir.-re 
on  the  Organization  of  the  Congress,  89th  Cong.,  1st  Sess.  (1965).  In  the  92d  Co.n- 
gress,  the  bill  was  S.  1022. 

309.  S.  460,  93d  Cong.,  1st  Sess.  §  101  (1973),  amending  31  U.S.C.  I  53  (19~0) 
to  add  a  new  subsection   (f)(1).     In  addition,  proposed  subsection  (h)  would  require 
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sional  Oversight  Act  of  1973-^^  would  go  much  fartiier  and  create  an 
Office  of  Budget  and  Expenditure  Oversight  within  the  GAO  which 
would  "analyze  the  Budget,"  review  the  "accuracy  of  revenue  projec- 
tions therein"  and  determine  "the  extent  to  which  proposed  expendi- 
tures conform  to  the  legislative  proposals  of  Congres?/"  In  addition, 
the  Reid  bill  vouIJ  require  the  Presidcrr  ic  re:  t-e  .:-;^70vai  oi  tn^ 
Comptroller  General  before  impounding  any  appropriaiicn,  and  would 
expressly  reaiium  the  Comptroller  General's  authoriry  to  detennine 
the  legality  of  particular  expenditures.  Senaror  En'in  has  recently 
introduced  what  is  apparently  tiie  "official"  GAO  request  for  new 
authority.^"  It  resembles  most  the  Ribicoff  bill,  but  goes  far  beyond 
that  bill  toward  guaranteeing  GAO  access  to  inicrmatioEL 

As  argued  herein,  it  seems  essential  that  Congress  give  the  Comp- 
troller Gen"eral  the  authority  and  resources  to  investigate,  criticize,  and 
evaluate  alternatives  to  any  and  all  Government  programs,  whether 
at  the  request  of  a  committee  or  member  of  Congress  or  on  its  own 
initiative.  Bills  go  far  in  that  direction.  Bc-Ji  the  Enin  and  Reid 
bills  would  give  tlie  GAO  basically  the  same  right  to  compel  produc- 
tion of  mformation  from  an  executive  department  that  a  member  of 
Congress  would  have."^- 

Congressman  Reid  also  would  give  the  GAO  authority/  to  appear 
in  court  to  seek  an  order  compellLng  production  of  all  records  it  is 
entitled  to  see.  Senator  Ribicoff,  in  turn,  would  give  the  GAO  au- 
thority to  file  suit  in  federal  district  court  to  ezjoin  any  announced  or 
initiated  program  of  activity  which  the  Comptroller  General  beheves 

the  GAO  to  submit  regular  status  repoos  en  major  progr^s,  pi.nir^larly  higbliahiing 
cost  overmns.  Title  II  of  the  proposed  bill  .^-ould  chanze  the  n;^e  cf  the  General 
Accounting  Office  to  the  Office  of  the  Con^ptroller  Geceral  cf  Uie  uniteG  States.  Ti-.les 
m  and  IV  propose  technical  changes  in  the  audit  of  Govem-eni  ccrporauons  and 
other  entities.  Title  V  would  authorize  e~p!cyment  of  consu!"^"^.  _  Title  \T  would 
Rive  the  GAO  subpoena  power.  Title  VH  v.ould  r^-'e  the  GAO  atiironry  to  enforce 
lis  findin-s  in  court.  But  see  Staats.  OhUctlves  of .  me  General  Accounimg  Ojfice. 
The  GAO  Rev.,  Winter  1973,  at  2:  'Tt  is  cenainly  not  the  G.^O's  ocjecUve  to  be- 
come the  'think  tank"  for  the  Congress  oa  the  best  soluticas  to  p:^;Dg  nation^  prob- 
lems. Nor  is  it  our  job  to  assess  overall  national  prosran:  Fnonu=:s  or  cudget  tunamg 
requirements." 

310.  H.R.  2403,  93d  Cong.,  1st  Sess.  (1973).  „.  .  ,,  ,    .      .-.1 

311.  S.  2049,  93d  Cong..  1st  Sess.  (1973).  On  the  -^oiiiciai  status  of  the  bill, 
see  Fed.  Cont.  Rep.  No.  4S6,  June  25,  1973,  at  A-12. 

3P  Neither  acknowledges,  as  sucaested  earlier  m  this  article,  that  two  exceptions 
should"  probably  be  recogni7:cd:  (1)  execuuve  priviiere  asserted  by  the  Pr"ident  him- 
self and  (2)  confidential  communications  from  foreign  govern..,cnts:  ct.  b.  b5b,  yja 
Cong  1st  Sess.  (1973)  (Fulbright  bill  on  disclosure  cf  infonr.iuon  and  executive 
privilege).  Yet  another  bill  on  advance  disclosure  of  budget  requests.  S.  I2I4.  93d 
Cong;,  1st  Sess.  (1973),  is  discussed  at  note  2S9  supra. 
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to  be  in  violation  of  federal  law.  The  Ervin  bill  recognizes,  as  argued 
in  this  article,  that  a  new  law  should  include  both  powers.^ ^^  Further, 
the  GAO  should  be  represented  in  court  by  its  own  attorneys,  some- 
thing the  Ribicoff  and  Ervin  but  not  the  Reid  bill  recognize. 

On  the  other  hand,  the  Comptroller  General  should  be  srecificaily 
prohibited  from  unilaterally  aisallowing  payoeiiis  Lhat  he  i::-iievcs  lo 
be  "illegal."  The  Ribicoff  and  Ervin  [bills]  seem  far  preferable  to  the 
Reid  bill  ui  this  regard.  As  discussed  early  in  Lhis  article,  the  power 
of  disallowance  is  extraordinarily  subject  to  abuse.  The  GAO  ren:e- 
dies  surely  should  be  limited  to  (1)  obtaming  a^i  injunction  against 
further  spending  and  (2)  referral  to  the  Justice  Department  of  pav- 
ments  made  knowingly  or  negligently  in  violation  of  an  unambiguous 
statute  or  court  decision. 

Finally,  none  of  the  bills  consider  two  other  issues  raised  in  this 
article.^^*  As  discussed  above,  the  General  Accounting  Office  should 
be  prohibited  from  review  of  board  of  contract  appeals  decisions, 
whether  in  favor  of  the  contractor  or  of  the  Government.  Further,  a 
new  division  should  be  established  in  the  GAO  to  handle  bid  protest 
cases  and  de\elop  the  procedures  necessary  to  provide  bidders  with  the 
due  process  that  has  heretofore  been  lacldng. 

The  proposals  made  m  this  article  are  not  the  fh-st  proposals  for 
change  in  the  GAO.  Just  two  years  after  signing  the  Budget  and  Ac- 
countmg  Act  of  1921,  President  Harding  proposed  a  return  of  the 
GAO's  functions  to  the  Treasury."^^  President  Hoo\-er  also  proposed 
to  return  some  of  its  powers  to  the  Treasury^^^  and  President  Roosevelt 
almost  succeeded. '^^  Later  Ploover  Commissions  renewed  the  pro- 
posals, but  aU  such  attempts  have  faded.^^^ 


313.  Senator  Enin's  bill  is  more  precise  about  this  procedure.  He  would  have 
the  Comptroller  General  file  suit  in  federal  district  coun.  The  decision  there  cculd 
be  appealed  directly  to  the  United  States  Supreme  Court.  If  an  agency  failed  to  com- 
ply with  a  final  order  to  produce,  its  appropriation  would  ce  cut  off  thLty  davs  afier 
the  Comptroller  General  decided  to  invoke  that  remedy  if  i:i  the  interim  neither  House 
of  Congress  had  passed  a  resolution  not  favoring  that  sanction.  S  204y  93d  Con--' 
1st  Sess.,  §402  (1973). 

314.  Two  other  bills  do  deal  with  these  issues  and  incorporate  the  recommenda- 
tions of  the  Commission  on  Government  Procurement,  H.R.  9061,  HJ^.'  9062,  93d 
Cong.,  1st  Sess.  (1973). 

315.  Mansfield  279-SO;  MAPI  Study  25. 

316.  Mansfield  280-81;  MAPI  Study  26. 

317.  Mansfilld  281-85;  MAPI  Study  26-28.  "[Tlhe  .  .  .  leglslaUve  record 
reads  something  like  an  early  motion  picture  serial — incluJing  a  narrow  escape  from 
sudden  death."    Id.  at  27. 

318.  MAPI  Study  28-29.    Some  of  the  recommendations  of  the  First  Hoover  Com- 
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The  proposals  made  herein  are  as  extensive  as  any  ^made  before. 
Is  there  any  chance,  then,  of  their  success?  It  seems  that  there  is. 
All  proposals  up  to  now  have  been  proposed  and  advocated  so  as  to 
make  Congress  a  net  loser  at  the  expense  of  the  executive.  The  sug- 
gestions here  do  just  the  reverse.  Any  "loss"  of  GAO  authority  is 
proposed  only  to  focus  iis  attention  en  the  re.il  business  of  Cc-Lgress, 
the  constructive  review  of  Executive  programs. 

The  changes  proposed  here  and  in  these  bills  will  not  of  them- 
selves restore  Congress  to  parity  of  power  with  the  executive  branch, 
but  they  seem  an  essential  beginning.  The  real  danger  seems  more 
and  more  to  be  that  Congress  will  be  too  sluggish  or  timid  to  seize 
the  initiative.  Senator  Packwood  has  been  quoted  as  saying,  ""Con- 
gress  really  doesn't  want  power;  it's  a  lot  easier  around  here  if  there  isn't 
much  responsibility."^^^  If  that  is  true,  the  nation,  not  just  the  Con- 
gress, will  be  the  loser.  Congress  is  not  alwiivs  right  and  the  President 
always  wrong,  but  the  health  of  our  system  depends  on  a  vigorous 
check  and  balance  between  the  two.  Vvatergate,  unfortunate  as  it  has 
been  for  the  nation,  gives  Congress  an  opportjnity  almost  unique  in 
history  to  reassert  itself — if  it  has  the  will  to  do  so.  The  General  Ac- 
counting Office  can  be  an  important  ally  in  that  process. 

mission  resulted  in  the  Budget  and  Accounting  Procecui^s  .Act  of  2  950.  but  Congress 
did  nothing  to  return  any  authority  to  the  Executive.  See  discussion  supra  at  note  32. 
319.  Hunt,  Senate  and  House  Move  to  Reassert  A-^rhoriry  Bur  Mery  Lose  Initiative, 
Wall  St.  J.,  Aug.  3,  1973,  at  1.  col.  1;  c/.  1972-73  Report  oj  the  [ABA]  Separation  of 
Powers  Committee,  25  Ad.mi.n.  L.  Rev.  351  (1975;  ■  arr— r.g  ihi:  Ccr.zrcss  has  abdi- 
cated much  of  its  authority  by  overly  broad  delegations  cf  power  in  s'^tuies). 


61-502   O  -  75  -  25 
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[From    Catholic    University    Law   Review,   Vol.    XVIII,   1969;  pp.  544-558] 

Alice  in  Wunderlich:  The  Attorney  General's  Dream  of 
Limiting  the  GAO's  Claim  Settlement  Authority 

The  present  controversy  over  the  authority  of  the  General  Accounting  Office  (GAO) 
to  review  contract  appeals  hoard  decisions  arose  out  of  a  contract  between  the  Air 
Force  and  Southside  Plumbing  Company,  Inc.  The  contract  contained  the  standard 
"disputes  clause"  which  provides  that  if  a  dispute  arises  under  the  contract,  the  con- 
tractor can  request  a  decision  by  the  contracting  officer.'  This  decision  is  final  unless 
appealed  within  30  days  to  the  department  head  or  his  duly  authorized  representative 
—in  the  instant  case,  the  Armed  Services  Board  of  Contract  Appeals  (ASBCA).2  The 
decision  of  the  appeals  board  on  questions  of  fact  is  "final  and  conclusive  unless  deter- 
mined by  a  court  of  competent  jurisdiction  to  have  been  fraudulent,  or  capricious,  or 
arbitrary,  or  so  grossly  erroneous  as  necessarily  to  imply  bad  faith,  or  not  supported  by 
substantial  evidence."^ 

Southside  claimed  additional  compensation  for  work  which  it  asserted  was  outsid.' 
the  scope  of  the  contract  and  therefore  not  covered  by  the  basic  price.  Both  the  con- 
tracUng  officer  and  the  ASBCA  denied  the  claim.-*  Rather  than  appealing  to  the 

1.  32  C.F.R.  §  7.103-12  (1968).  The  contracting  officer  is  the  person  who  exccutrs 
the  contract  on  behalf  of  the  government.  Id.  §  7.103-1  (b) 

2.  Id.  §30.1   (1968). 

3.  Id.  §  7.103-12  (1968). 

4.  Southside  Plumbing  Co,  1963  Gov't  Cont.  Rep.  113982  (ASBCA)-  1964  Gov't 
CoNT.  Rep.  114314  (ASBCA). 


383 

19G9]  Alice  in  Wvnderlick  345 


Court  of  C.laims,5  Sniithside  submitted  its  claim  to  tiie  GAO.  The  C.AO  accepted 
the  ASnCA  decision  on  questions  of  fact,  but  held  that  since  the  contract  specifica- 
tions wrre  anihiquous,  and  sime  the  contractor  had  requested  but  did  not  receive 
clarification,  the  ambiguity  should,  as  a  matter  of  law,  be  construed  against  the 
government. &  The  GAO  requested  that  the  Air  I'orcc  return  the  rase  to  the  ASRCA 
for  a  determination  of  the  amount  due  the  contractor  as  an  equitable  adjustment. 
The  Air  Force,  claiming  the  GAO  had  no  authority  to  review  .ASBCA  decisions, 
refused  to  comply  with  the  directive,  and  submitted  the  matter  to  the  Department  of 

Justice. 

On  January  16,  I96<J,  Attorney  General  Ram.sey  Clark  issued  a  formal  opinion^ 
advising  the  Air  Forte  that  it  was  not  legally  required  to  comply  with  the  GAO  re- 
quest. The  Attorney  General  added  that  the  Air  Force  should  not  comply^-cvcn  as  a 
matter  of  comity -siiue  G.AO  pro.  cdures  fall  short  of  due  piocess  requirements. 
Compliance,  argued  the  Attorney  General,  would  als,)  deprive  the  government  of 
judicial  review  in  light  of  the  current  policy  against  government  appeal  of  adverse 
administrative  decisions.  He  pointed  out,  however,  that  noncompliance  would  not 
foreclose  appeal  by  the  aggrieved  contractor. 

The  GAO  thereafter  informed  the  Justice  Departments  that  it  would  continue  to 
review  contract  appeals  board  decisions  presented  to  it,  including  those  denying 
relief  to  the  contractor,  pursuant  to  its  broad  statutory  mandate  to  settle  and  adjust 
"[a]ll  claims  and  demands  whatever  by   the   Government   of   the   United   States  or 

against  it  .  .  .  ."' 

This  controversy  presents  issues  vital  to  the  efficient  functioning  of  administrative 
agencies.  What  authority  does  GAO  possess  to  bind  executive  agencies  by  its  review 
of  contract  appeals  board  decisions?  Does  that  authority  depend  upon  whether  the 
board  ruling  is  adverse  to  the  government?  Is  it  desirable  for  the  government  to 
assert  its  right  to  judicial  review  of  adverse  administrative  decisions?  If  so,  who  is 
best  suited  to  determine  whether  further  litigation  is  warranted?  When  is  an  adminis- 
trative agency,  acting  within  its  delegated  poNvers,  bound  by  an  opinion  of  the  At- 
torney General  which  limits  the  exercise  of  those  powers? 

The  CAO's  Authority  to  Review  Contract  Appeals  Board  Decisions 

The    GAO    claims    authority    to    review    contract    appeals    board    decisions    and    to 
settle  by  its  own  determination  any  question  which  would  be  open  to  a  court  under 

5  Pursuant  to  28  U.S.C.  5  1491  (1964)  :  "The  Court  of  Claims  shall  have  jurisdic- 
tion to  render  judgment  upon  any  claim  against  the  United  States  founded  upon  any 
express  or  implied  contract  with  the  United  States.  .  .  ."  If  the  amount  o  the  contra  - 
tor's  claim  was  less  than  $10  000,  he  might  alternatively  have  brorriht  su  t  in  a  district 
court  under  28  U.S.C.  §  1346(a)  (1964)  :  "The  district  courts  shall  have  ong.nal  juris- 
diction co-^current  with  the  Court  of  Claims,  of  ...  (2)  Any  .  ..  civil  action  or  claim 
against  the  United  States,  not  exceeding  $10,000  in  amount,  founded  .  .  .  upon  ...  any 
express  or  implied  contract  with  ^he  United  Statcs_  .  .  ." 

6.    Southside  Plumbing  Co.,  GAO:  B-156192,  Dec.  8,  1966. 

7  Letter  from  Attorney  General  Clark  to  the  Secretary  of  the  Air  Force  ...  Op. 
/.^■r.'^  riTM  Man    16    1969)   [hereinafter  cited  as  Attorney  General  Clark  s  letter]. 

^7    L?tte;  from  Coniptroder  General  Staats  to  Attorney  General  Mitchell.  Feb.  7,  1969. 

9.    Budget  and  Accounting  Act  of  1921,  §  305.  31  U.S.C.  §  71  (1964). 


384 

■^"'^  Catholic  Umvcisity  Law  Review  [\'o\.W\\\ 


the  clispiii.s  rlau^r.  In  a  \n\vi  siil)imttcd  to  the  Attorney  Genernl,lfi  the  GAO  provided 
an  extensue  Jist  of  cases  indicating  the  long  and  widespread  recognition  by  some 
agencies  of  the  GAO's  jurisdiction  in  the  disputes  area.  The  brief  cited  GAO  re- 
versals of  board  decisions  both  denying  and  granting  relief  to  contractors,  and  noted 
that  this  was  the  first  dispute  in  which  an  agency  has  refused  to  abide  by  a  GAO 
reversal  of  a  board  ruling. 

The  GAO's  authority  to  review  board  decisions  is  based  primarily  on  the  two 
statutes  from  which  the  GAO  derives  its  claims  settlement  authority.!!  The  Budget 
and  Accounting  Act  of  1921 1-'  created  the  GAO  as  an  independent  agency  to  replace 
the  office  of  the  Comptroller  of  the  Treasury  and  vested  in  it  authority  to  examine 
and  audit  the  financial  transactions  of  government  agencies.'S  The  Act  provides  that 
"[ajil  claims  and  demands  whatever  by  the  Government  of  the  United  States  or 
against  it,  and  all  accounts  whatever  in  which  the  Government  of  the  United  States 
is  concerned,  either  as  debtor  or  creditor,  .shall  be  settled  and  adjusted  in  the  General 
Accounting  OfTicc.'''^  Determinations  made  by  the  GAO  in  settling  accounts  are  final 
as  against  the  executive  branch,  but  executive  officials  are  authorized  to  apply  to  the 
Comptroller  General  for  rulings  in  advance  of  the  settlement  of  their  accounts.i'^ 
The  GAO  brief  emphasized  the  comprehensiveness  of  the  statutory  language "j  and 
the  lengthy  history  of  its  broad  claims  .settlement  function.' ?  The  GAO  also  justifies 
its  authority  to  review  board  decisions  as  "a  necessary  corollary  of  the  basic  settlement 
and  audit  authority  granted  by  the  Budget  and  Accoimting  Act,  1921,  as  well  as  the 
claims  settlement  aiithority."i8  In  an  opinion  which  was  handed  down  two  days 
before  its  Southside  decision,  the  GAO  stated: 

[I]t  is  well  established  that  the  legal  propriety  of  payments  made  by  public 
oHicers   in   the   transaction   of   the   Government's   business   is  subject    to  dc- 

« 

10.  Brief  on  the  Juri.sdiction  of  the  General  Accounting  Office  in  Contrnct  Disput.-; 
with  Special  Reference  to  B-I56192  the  Southside  case,  Dec.  8,  1966,  G.^'iO:  B-156192 
Dec.  II,  1967,  at  5-6  [hereinafter  cited  as  Brief]. 

n.     B.id«<t  and  .^ccountinu;  Act  of  1921,  §  305,  31   U.S.C.  §  71    (1964)  ;  Dockerv  Act 
of  1894  §8,  31  U.S.C.  §74  (1964). 

12.  C:h.  18,  42  Stat.  20  (codified  in  scattered  sections  of  31  U.S.C.). 

13.  Budget  and  Accounting  Act  of  1921,  §§  302,  304,  31  U.S.C.  §§  41,  44  (1964).  Sr^ 
generally  The  Genkral  Accou.ntin'g  Office,  Fukctio.ns  of  the  General  Accoi'm 
i.NO  Office,  S.  Doc.  No.  96,  87th  Cong.,  2d  Scss.   (1962)  ;  House  Co.mm.  on  Expenpi 

TURES   IN   THE   EXECUTIVE   DEPARTMENTS,   ThE   GeNERAL   ACCOUNTING  OfFICE,   A    StuDY 

OF  Its  Functions  and  Operations,  H.R.  Rep.  No.   1441,  81st  Cong.,  1st  Sess.   (1940) 

14.  BudKct    and    Accounting    Act    of    1921,    §305,    31     U.S.C.    §71     (1964).    For    ,i 
thorough  discussion  of  the  cuneiit   [>rnctices  of  the  flAO  >indi-r  (his  hro.id  cj.iinis  w  ti|.- 
ment  authority,  .sc^e   Note,   'I  he   Comptroller   General   of   the    United  States:    The   lhr.:,l 
Power  to  Settle  and  Adjust  All  Claims  and  Accounts,  70  IIarv.  L.  Rev.  350  (1956). 

15.  Dockery  Act  of  1894,  §8,  31  U.S.C.  §74  (1964).  See  aha  31  U.S.C.  S  BJ.I 
(19641,  which  grants  to  certifviiig  oflicers  the  same  tight  to  obtain  a  decision  on  .n:, 
question  of  law  in\ol\(d  cither  in  a  payment  or  in  vouchers  presented  to  them. 

16.  See  4  Co.MP.  Gen.  -104,  405  (1924). 

17.  Brief,  supra  note   10,  at  2-5.  For  an  excellent  discussion  of  both  the  history  of  il.. 
GAO's  claims  settlement  jurisdiction  and  finality  of  its  settlements  concerning  cxccuuvi 
agencies  ser  Lambert  Lumber  Co.  v.  Jones  Eng'r  &  Constr.  Co.,  47  F.2d  74   (8th  Cir 
cert,  denied,  283  U.S.  842  (1931). 

18.  Brief,  supra  note  10,  at  5.  I 
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ici  inin;iti(iii  lis  tlii^  (loiicial  Arcoimtinp  OfTicc  and  that  such  payments  are 
iini  liiKil  iiiiiil  M-ii!rcl  \>\  ilic  (ionor.il  .Arioiiiuins;  OfTx  o  ....  Aicordinqly, 
ill  ti .iiis.ii  I iiiiiN  iii\ I'K  iiiy  ;iii  <'.\])ciKlituie  of  pul)lir  fumls  uc  have  rrpularly 
If.  icw  III  ilic  ( niidiiiniis  iiiulci  1)  int;  any  [laymcnt  made  pursuant  lo  a  con- 
ir.u  iii.il  auiciiiiiMi  .md  .  .  .  we  liavc  taken  whatever  ailion  was  necessary  to 
ic(o\cf  ,iii\  aiimiiiiiN  iinpi (li  (tIv  paid  ....  Conversely,  a  contractor  who 
feels  that  lie  is  iMnitl>-d  to  an  addiiioiuii  amount  under  a  contract  may  present 
a  (  iaini  In  I  he  (iriicial  .Adouuiini;  Ollicc  for  settlement,  regardless  of  the 
a(!miiiisiiaii\e  aiiioit  t.iken  in  the  matter.  .  .  .  [W]e  have  always  reviewed, 
and  souiiiiiues  f|nr-.iic)iic(l,  administrative  decisions  under  the  standard 
■■l)isi)iites'  (lanse  on  the  basis  of  tile  standards  prescribed  in  the  Wiindcr- 
lich  Act.  11  U.S.C.  ;;55;'321,  322  [{19()i)j.  We  believe  that  our  jurisdiction  to 
rcMCw  Disputes  i  lau-e  d(!cisions  on  .such  [a]  basis  ...  is  clearly  conferred 
by  the  basic  seltleiiicui  and  audit  authority  granted  by  the  Budget  and 
.\ci()unting  .Vet,  \92\.  .  .  .  \0\\\x  claims  determinations  thereunder  .  .  .  are 
binding  upon  the  exouiive  agencies.'^ 

'["he  Altornc-v  Ceneral  summarily  dismissed  this  argument,  noting  that  nothing  in 
the  cited  authorities  specifically  "proN'ides  for  remanding  a  claim  to  an  Executive 
agent  y  for  fact-finding.  Nor  does  any  other  statute  authorize  such  a  iemand."20  The 
GAO  had  cited  by  analogy  United  States  v.  Anthony  Grace  &  Sons,  Inc.^^  and 
Hohtrtsnn  FJectiic  Co.  v.  Unit,  J  Slatc:>--  as  a  t)asis  for  this  procedure.  Both 
cases  held  that  the  Canirt  of  Claims  could  susjiend  proceedings  and  remand  a  case 
to  the  ASBC.A  for  determination  of  factual  issues.  In  the  former  rase,  however,  the 
Supreme  Court  carefully  refused  tu  state  whether  the  ASBCA  was  bound  to  make  the 
prescribed  determination.-'  and,  in  the  latter  case,  the  court  totally  avoided  the 
issue.  The  Attorney  General  observed  that  by  this  argument  the  GAO  has  only  a 
right  to  request  review,  not  to  demand  it.--» 

Beyond  this  conclusion,  the  .Attorney  General's  opinion  fails  to  rebut  the  G.\0  s 
asserted  jmisdiciion.  The  .Attorney  General  was  required  to  state  only  whether  the 
.Air  Force  must  obey  the  (iAO  directive  as  a  matter  of  law.  Therefore  the  rest  of  the 
opinion  concerning  whether  the  Air  Force  should  comply  with  the  directive  as  a 
matter  of  comity  was  dicta. 

Due  Process  and  the  Wunderlich  Act 

Couched    in    the    Attorney    General's   opinion    was    the    implication    that   G.AO   pro- 
cedures fall  short  of  due  process  requirements.   The  Attorney  General  emphasized 

19  S  &  E  Contractors,  Inc.,  46  Comp.  Gkn.  441,  453-54  (1966).  Accord,  Marr  v. 
United  States  lOt,  F.  Supp.  204  (Ct.  CI.  1952),  cert,  denied,  345  U.S.  956  (1953); 
C.  J.  Langcnf.'ldor  &  Son,  Inc.  v.  United  States.  341  F.2d  600  (Ct.  CI.  1965). 

20.  .Attorncv  General  Clark's  letter,  supra  note  7,  at  7. 

21.  384  U.S.  424  (1966). 

22.  176  Ct.  CI.  1287  (1966). 

23.  United  States  v.  Anthony  Grace  &  Sons,  Inc.,  384  U.S.  424,  432-33  (1966).  The 
couit  mciclv  pointed  out  that  the  threat  of  reversal  of  the  board  ruling  by  the  Clourt  of 
Claims  would  be  an  efiecti\e  means  of  forcing  compliance  by  the  board. 

24.  Attorney  General  Clark's  letter,  ^upra  note  7.  at  7-8. 
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that  the  history  of  government  contract  disputes  settlement  indicates  a  shift  in  final 
decision-making  power  from  the  GAO  to  the  courts.  He  noted  that,  ahhoiigh  origi- 
nally all  such  claims  were  committed  to  the  ultimate  discretion  of  the  Comptroller 
of  the  Treasury,  since  the  creation  of  the  Court  of  Claims  in  1855,25  increasingly 
cfTective  judicial  remedies  have  been  provided  for  such  claims.  This  trend  toward 
ensuring  due  process  in  the  disputes  procedure  culminated  in  the  recent  developnicm 
of  an  elaborate  system  within  the  contracting  agencies  for  resolving  contract  disputes 
through  adversary  proceedings  subject  to  judicial  review.26  The  effect  of  this  trend 
has  been  "for  the  Government  to  step  down  from  its  sovereign  role  and  submit  to  the 
same  legal  and  judicial  processes  which  determine  the  contract  rights  and  obligations 
of  private  citizens."27 

Partly  because  of  the  movement  to  assure  limited  judicial  review  of  contract  appeals 
board  decisions  Congress,  hi  1954,  passed  the  Wunderlich  Act. 28  The  immediatr 
motivation  for  its  passage  was  the  desire  to  nullify  two  Supreme  Court  decisions: 
United  States  v.  Moorman^^  and  United  States  v.  Wunderlich. ^^^  These  cases  virtually 
eliminated  the  jurisdiction  of  courts  and  of  the  GAO  to  review  contract  appeals 
board  decisions  rendered  pursuant  to  increasingly  used  "finality  clauses."  These 
clauses  specified  that  all  disputes,  whether  of  fact  or  law,  would  be  conclusively 
settled  within  the  agency.  The  Wunderlich  Act,  the  terms  of  which  arc  embodied  in 
the  "disputes  clause"  now  in  use,  provides  that  such  decbions  are  not  final  on  ques- 

25.  28  U.S.C.  §  1491  (1964).  See  also  Glidden  Co.  v.  Zdanok,  370  U.S.  530.  552-58 
(1962)  for  the  history  behind  the  creation  of  the  Court  of  Claims.  "The  Court  of 
Claims  was  created  .  .  .  primarily  to  relieve  the  pressure  on  Congress  caused  by  the 
volume  of  private  bills."  Id.  at  552.  Although  the  court  was  created  in  1855,  its 
judgments  were  not  final  prior  to  1863.  Id.  at  553-54. 

26.  For  a  brief  discussion  of  the  movement  toward  due  process  in  government  con- 
tract dispute  procedures,  sec  Spector,  Is  It  "Bianchi's  Ghost" — Or  "Much  Ado  About 
Nothing"?  29  Law  &  Contemp.  Prob.  87.  97-102  (1964).  See  also  vom  Baur,  Remedies 
of  Contractors  with  the  Government,  8  Wm.  &  Mary  L.  Rkv.  469,  495  (1967).  The 
ASBCA  has  been  particularly  commended  for  its  fair  and  expeditious  procedures.  Lcvrn- 
thal,  Public  Contracts  and  Administrative  Law,  52  A. B.A.J.  35,  39  (1966).  For  a  dis- 
cussion of  the  weaknesses  reiruining  in  the  current  procedures,  sec  Frana,  Are  There 
Too  Many  Boards  of  Contract  Appeals?  17  Catholic  U.  L.  Rev.  44,  56-58   (1967). 

27.  Attorney  General  Clark's  letter,  supra  note  7.  at  9. 

28.  41  U.S.C.  S§  321-22  (1964). 

29.  338  U.S.  457  (1950).  The  Court  held  that  a  disputes  clause  declaring  thai  .... 
administrative  decision  would  be  conclusive  upon  the  parties  was  valid  and  enforceable, 
preventing  judicial  review  on  questions  of  law. 

30.  342  U.S.  98  (1951 ).  Prior  to  the  Wunderlich  decision,  the  courts  had  been  asserting 
"arbitrariness,"     "capriciousncss,"     "gross  error   implying  bad    faith,"    and     "fraud"    a^ 
grounds  for  reviewing  final  administrative  decisions  on  questions  of  fact.   The  Court  <'f 
Claims  had  confined   the   GAO   to   the   fraud   and    gross   error   standards.   See    Schuli/, 
Proposed  Changes  in  Goiernment  Contract  Disputes  Settlement:  The  Legislative  Bnttlr 
Over  the   Wunderlich  Case,  fi7  Harv.   L.   Rev.   217    (1953).   In    Wunderlich   the   Ciomi 
.ejected   these   grounds,  on   the  basis  of  the   contractor's  contractual   waiver  of   furthei 
appeal  to  the  courts  from  an  adverse  agency  decision.  Reverting  to  the  basic  principle  of 
public  contract  law  laid  down  in  Kihlberg  v.   United  States,  97   U.S.   398    (1878),  tin 
Court  narrowed  the  scope  of  review  to  a  single  ground — allegation  and  proof  of  actual 
fraud,   which    it    defined    as    "conscious   wrongdoing,    an   intention    to    cheat   or   l)e    di^ 
honest  ....  If  the  standard  of  fraud  that  we  adhere  to  is  too  limited,  that  is  a  iiiatii  i 
for  Congress."  United  States  %.  Wunderlich,  supra  at  100. 
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tions  of  fart  if  "fradulcnt  [sir]  or  capricious  or  arbitrary  or  so  i;rfissly  crroncniis  as 
necessarily  to  imply  bad  faith,  or  .  .  .  not  supported  by  Mil)stantial  evidence."^'  ft 
further  provides  that  "'n^o  Government  contract  shall  contain  a  provision  tnakinu  final 
on  a  question  of  law  the  decision  of  any  administrative  ofTiciai,  repK  scntativc,  or 
board. "'2 

The  Attorney  General's  opinion  noted  tliat  the  House  Repoit  ai  ( ouipanyini^  the 
VVunderlich  Act  stated  that  the  primary  objective  of  the  Act  in  makitv,'  availabli-  this 
limited  judicial  review  of  board  decisions  was  "to  require  each  ()arty  'in  an  aclniinis- 
tiativc  hearirit;]  to  present  openly  its  side  of  the  controversy  and  afTord  an  opportiiuity 
of  rebuttal."'-'  The  Attorney  General  concluded  that  since  the  "C;.\()  is  not  ((luipjM'd 
for  the  decision  of  legal  controversies  according  to  the  procedures  customary  to 
adversary  proceedings,"  its  ex  parte  reversal  of  a  board  decision  as  in  the  Soiilhsidc 
case  would  be  contrary  to  the  procedural  requirements  for  due  process  iiucnded  by 
the  Act. 34 

The  portion  of  the  House  Report  quoted  by  the  Attorney  General,  however,  is 
taken  out  of  context."  Franklin  Schuitz,  former  Ghairman  of  the  Agciuy  .Adjudica- 
tion Gommittce  of  the  American  Bar  Association,  has  stated  that: 

a  fair  reading  of  the  congressional  testimony  [on  the  VVimdcrlicli  Actl  reveals 
that  administrative  due  process  was  not  a  central  issue  before  Gongrcss. 
The  congressmen  who  considered  the  proposed  legislation  were  mainly  con- 
cerned with  restoring  the  pve-lVundcTlich  standards  of  review  so  as  to  provide 
a  genuine  escape  from  possible  arbitrariness  and  capriciousness  on  the 
part  of  the  government  officers  entrusted  with  the  ultimate  authority  to 
decide  disputes.  .  .  .  [Furthermore]  the  hearings  do  not  reflect  any  significant 
concern  with  the  Gourt  of  Claims'  procedure  for  hearing  and  deciding  cases 
brought  by  contractors  who  had  been  unsuccessful  before  the  departmental 
boards  .  .  .  .^^ 

The  Attorney  General  also  noted  the  Act's  failure  to  state  which  forum  or  fonmis 
may  review  contract  appeals  board  decisions  in  accordance  with  its  .standards.  The 
failure  to  specifically  mention  the  GAO  in  the  Act  is  construed  by  the  Attorney 
General  to  be  evidence  that  Congress  intended  review  be  granted  only  to  the  courts. 

31.  41  U.S.C.  §  321   (1964). 

32.  Id.  §  322. 

33.  H.R.  Rep.  No.  1380,83d  Cong.,  2d  Sess.  5  (1954). 

34.  Attorney  General  Clark's  letter,  supra  note  7,  at  15  n.l5.  In  a  disputes  clause 
case,  the  Comptroller  General  bases  his  decision  upon  the  written  file  provided  by  the 
agcricy  and  any  written  arguments  submitted  by  the  claimant.  There  arc  no  oral 
hearings  before  any  board  or  official  of  the  GAO;  nor  is  there  any  facility  for  fact- 
finding. As  in  Southside,  no  briefs  or  arguments  from  the  contracting  agency  are 
solicited.  For  a  discussion  of  the  GAO's  claim  procedure,  see  Welch,  The  General 
Accounting  Office  in  Governmenl  Procurement,  14  Fed.  B.J.  321   (1954). 

35.  The  sentence  from  which  the  quotation  was  taken  inexplicably  followed  a  discus- 
sion justifying  the  inclusion  in  the  VVunderlich  Act  of  the  substantial  evidence  rule  for 
the  purpose  of  obtaining  a  more  complete  record  in  government  contract  disputes. 

36.  Schuliz,  Wundeilich  Revisited:  New  Limits  on  Judicial  Review  of  Admini^lralive 
Determination  of  Government  Contract  Disputes,  29  Law  &  Conte.mp.  Prob.  113,  118 
(1964). 
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The  legislative  history  of  the  Act  reveals  that  the  bill  first  passed  by  the  Senate 
contained  a  provision,  proposed  by  the  GAO,  which  provided  that  such  decisions 
would  not  be  final  if  found  by  "the  General  Accounting  Office  or  a  court,  having 
jurisdiction "37  to  be  fraudulent,  etc.  Because  the  Department  of  Defense  and  various 
defense  industries  objected  that  the  GAO  proposal  could  be  interpreted  to  give  a 
GAO  determination  an  effect  equal  to  that  of  a  court,  the  words  were  omitted  from 
the  final  bill. ^8  The  G.-XO  agreed  to  the  omission  because  it  was  assured  that  spe- 
cific mention  of  the  GAO  and  the  courts  was  unnecessary  to  confer  the  review 
jurisdiction  which  they  already  possessed.^'  Accordingly,  the  House  Report  which 
accompanied  the  final  bill  stated: 

The  proposed  legislation,  as  amended,  will  not  add  to,  narrow,  restrict, 
or  change  in  any  way  the  present  jurisdiction  of  the  General  Accounting 
Office  either  in  the  course  of  a  settlement  or  upon  audit  ....  It  is  intended 
that  the  General  Accounting  Office,  as  was  its  practice  .  .  .  shall  apply  the 
standards  of  review  that  are  granted  to  the  courts  under  this  bill.  At  the 
same  time  there  is  no  intention  of  setting  up  the  General  Accounting  Offu  e 
as  a  'court  of  claims.'  Nor  should  the  elimination  of  the  specific  mention 
of  the  General  Accounting  Office  in  the  bill  be  construed  as  limiting  its 
review  to  the  fraudulent  intent  standard  prescribed  by  the  Wunderlich 
decision.*'' 

It  is  clear  that  the  effect  of  the  G.'XO's  compromise  was  to  forego  any  legislati\e 
grant  of  authority,  while  rem.nining  free  to  exercise  any  independent  statutory  au- 
thority it  already  had.  The  above  quoted  statement,  however,  gives  no  indication  as 
to  what  that  independent  authority  was  or  should  be,  thus  creating  more  confusion 
than  clarity.  The  statement  that  the  GAO's  jurisdiction  is  not  increased  is  in  con- 
flirt  with  the  additional  bases  of  jurisdiction  to  decide  factual  matters  which  tlio 
Act  confers,''!  unless  this  additional  jurisdiction  was  conferred  only  upon  the  c<juits 
Yet  the  House  Report  e.xpressly  grants  to  the  GAO  the  same  standards  of  review 
granted  to  the  courts.  Conversely,  assuming  the  authority  granted  to  the  G/\0  v\ns 
to  be  commensurate  with  that  of  the  courts,  the  statement  that  the  GAO's  scope  of 
review  is  broader  than  the  intentional  fraud  standard  of  the  Wunderlich  derision 
serves  no  purpose. 

37.  S.  2487.  82d  Cong.,  2d  Scss.  2   (1952).  See  also  S.  Rf.p.  No.    1G70,  82d  Con.- 
2d  Srss.  (1952). 

38.  See  Hearings  on  S.  2487  Before  a  Subcomm.  of  the  Senate  Comm.  on  the  Judin- 
ary,  Finality  Clauses  in  Government  Contracts,  82d  Cong.,  2d  Sess.  91-93,  112-13  (19.')2i 
The  main  objcctior.s  to  the  C.\t>'s  applying  the  s.'.inc  s(a!ulards  .\s  a  court  wcic   ih.! 
(1)    it   would    destroy    the   finality   of   the   existing,   impartial    agency   procedure;    i-i    n 
would   unfairly  .subject   contractors   to   a  second   and    unbargaincd-for  adminislr.iti.c   re 
view;  and    (3]*    use  of  the  liberal   substantial   evidence   rule   by  the   G.^O   to  rev.-r.'^r   an 
agency   ruling   on   wh.ich    the   contr.ictor    relied    would    create    chaos    in    the   cor.f.H'n;  - 
banking  and  surety  relationships. 

39.  Brief,  supra  note  10,  at  8.  See  Hearings  on  H.R.  1839,  S.  24,  H.R.  3634,  and 
H.R.  6946  Before  the  House  Comm  un  the  Judiciary,  83d  Cong.,  1st  &  2d  Scss.  31)1'-' 
(1954)  [hereinafter  cited  as  Hearings  on  H  R.  1839]. 

40.  H.R.  Rep.  No.  1380,  83d  Cong.,  2d  Sess.  6-7   (1954). 

41.  Certainly  the  substantial  evidence  test  is  more  liberal  than  any  previous  standard-: 
of  review  exercised  by  the  GAO.  See  note  30  supra. 
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The  Justirp  De]iartmcnt  resolves  this  confusion  by  concluding  that  under  prior 
statutory  aiuhority  the  OAO  is  confiiu-d  to  its  audit  and  account  settlement  authority 
conferred  by  the  Budget  and  Accounting  Act  of  1921  and  that  this  authority  is 
limited  to  icvieuing  aqon.  y  decisions  ai^nnst  the  covemment,  as  part  of  its  duty  to 
control  the  manner  in  uliirh  pul)lic  money  is  spent.''^  Under  this  approach  a  GAO 
reversal  of  a  decision  in  favor  of  the  (government  pursuant  to  the  auditing  authority 
would  be  ultra  vires,  for  it  would  create  a  government  obligation  rather  than  exercise 
auditing  judgment  upon  an  existing  debt. 

The  r.AO,  on  the  other  hand,  asserts  that  the  Budget  and  Accounting  Act,  in 
authorizing  it  to  settle  all  claims  by,  or  against,  the  government,  conferred  upon  it 
the  same  standards  of  review  which  the  courts  had  in  settling  claims  involving  public 
funds.  The  GAO  claims  that  it  had  utilized  those  same  standards  of  arbitrariness, 
capririousness,  etc.,  prior  to  the  Moorman  and  Wunderlich  decisions,  and  thus  it 
had  a  legal  mandate  to  contint.e  to  do  so.43  The  Court  of  Claims  has  consistently 
recognized  the  GAO's  authority  under  the  Wunderlich  Act  to  overturn  disputes  clause 
decisions  both  for  and  against  the  government,  at  least  as  to  questions  of  law.44  In  any 
event,  the  GAO's  interpretation  of  Southside's  contract  specifications  indisputably  in- 

42.    Attorney  General  Clark's  letter,  supra  note  7,  at   14,   17.  The   Attorney  General 

'^^'^iln'the  course  of  auditing  and  settling  the  accounts  of  .  .  .  disbursing  and 
certifyinc  officers,  or  in  respon.se  to  a  request  for  an  advance  opinion  as  to  the 
allowability  of  a  particular  credit  in  their  accounts,  GAO  is  not  required  to 
accept   a   disputes   clause    decision    against    the    Government   which    it    believes 

would  not  be  sustained  if  challenged  in  court GAO  does  not  need  to  rely 

on  the  claim  settlement  authority  of  31  U.S.C.  71   to  disallow  claims  against  the 

Government.   Where   payment   of   a  claim    has   already   been   approved   by   an 

Executive    agency,    its    disallowance    by    GAO    is    an    incident   of    the  account 

settlement    authoritv.    In    its    function    of    auditing    and    settlmg    accounts     or 

advisim-  what  its  audit  decision  would  be,  GAO  may  deterniinc  that  a  claim 

should   be  disallowed   without   resort   to   its  direct   claim  settlement   authority. 

Id     at    14     17     The    Attorney    General    apparently   believed    that    the    claim    settlemen 

authority  of  31    U.S.C,    §§    71,   74   is  worthless  as  a  distinct   source  of  jurisdiction,  at 

least  where  government  contract  disputes  are  involved.  ,  .      „       .  rr  f?    ;fl90 

43    Xe  quotation  from  letter  of  the  Comptroller  General  m  Heaungs  on  H.R.  1839. 

"44.  "r.,''',!'c.J.'Langenfelder  &  Son,  Inc.  v.  United  States,  341  F.2d  600,  608   (Ct. 

CI    1965)    where  the  court  stated :  ,.  , ,   . 

One  of  the  major  reasons  for  the  passage  of  the  [Wunderlich]  Act  was  to  assure 
the  General  Accounting  Office  a  limited  right  of  scrutiny  comparable  to 
though  perhaps  not  precisely  the  same  as)  that  given  to  the  courts. 
Though  his  power  to  utilize  all  of  the  Wunderhch  standards  has  been  ques- 
tioned by  some,  the  Comptroller  General  has  asserted  since  the  enactment 
of   the   statute,   the   same   authority   as   the   courts    to   disallow   payment   of   a 

contractor's  claims Where  the  issue  is  one  of  law  (e.g.,  mterpretation  of 

the  contract),  this  court  has  upheld  exercises  of  that  power.  _  .  .  mhe 
fact  that  [GAO]  undoubtedly  has  some  role  under  the  Wunderlich  Act  helps 
to  demonstrate  that  the  statute  applies  to  administrative  decision,  favoring  the 
contractor,  as  well  as  those  which  are  adverse.  .  .   .  Issues  of  law,  at  the  very 

See  l/::'..Cda;eTTraders.  Inc.  v.  United  States  169  F.  Supp^  502  506  (C.  CI. 
i959);  Northrop  Aircraft,  Inc.  v.  United  States,  127  F.  Supp.  597,  599-601  (Ct.  CI. 
1955).' 
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volved  a  quostion  of  Iaw,t5  and  was  therefore  clearly  within  both  the  pTC-Wunderlirh 
I)ra(  ticcs  of  the  GAC)  and  the  express  pro\isions  of  the  Act. 

Regardless  of  which  of  the  conflicting  interpretations  of  GAO's  prior  statutorv 
:'.mhority  is  correct,  the  Attorney  General's  conclusion  that  the  legislative  history  of 
the  Wundcrlich  Act  indicates,  on  balance,  "that  Congress  did  not  intend  to  set  GAO 
up  as  an  additional  layer  of  administrative  appeal  for  contractors  on  disputes  clause 
question.s"4fi  is  not  warranted.  This  conclusion  is  based  on  an  inference  that  Congress 
would  prefer  final  settlement  by  an  adversary  judicial  proceeding  to  a  possibly  final 
GAO  determination  rendered  in  an  administrative  proceeding  lacking  in  due  process 
requirements.  Aside  from  the  fact  that  the  legislative  history  of  the  Wunderlich  Act 
offers,  at  best,  meager  evidence  to  support  this  conclusion,  the  inference  is  even  more 
questionable  today  in  the  light  of  the  Supreme  Court's  decision  in  United  States  v. 
Carlo  Bianchi  &  Co.*''  limiting  judicial  review  of  contract  disputes  decisions  to  the 
administrative  record.  Thus,  the  Court  of  Claims'  practice  of  de  novo  hearings  was 
overruled;  the  court  was  cast  in  the  role  of  an  appellate  court,  with  procedures  more 
closely  approximating  those  of  the  GAO. 

It  must  be  concluded  that  the  Attorney  General's  recommendation  to  the  Air  Force 
that  it  should  not  comply  with  the  G.AO  directive  as  a  matter  of  comity  caiinot  stand 
on  the  basis  of  a  legislative  intent  to  exclude  ex  parte  GAO  proceedings  from  the 
otherwise  open  and  adversary  process  of  government  contract  disputes  settlement. 
Moreover,  if  Congress  had  clearly  indicated  such  an  intention,  then  the  Wunder- 
lich Act  would  have  been  in  derogation  of  the  basic  auditing  and  accounts  sctllemcm 
authority  granted  to  the  GAO  in  1921.  As  noted  above,  the  Attorney  General 
concedes  that  this  authority  ncce.s.sarily  entitles  the  GAO  to  disallow  claims  against 
the  government.  If  the  GAO's  decision  making  procedures  were  declared  illegal  as 
violative  of  due  ]5rocess,  the  GAO  would  thereby  be  denied  all  discretion  to  pass  on 
the  propriety  of  payments  certified  by  the  executive  agencies,  as  well  as  the  discreticni 
it  exercised  in  the  Soullisitir  case  in  reviewing  the  propriety  of  a  decision  not  to  pay 
If  the  basic  and  long-standing  role  of  the  GAO  as  guardian  of  the  public  moneys  is 
to  be  limited  to  mere  bookkeeping,  such  an  intention  must  be  indicated  by  Congress 
in  clear  and  unambiguoirs  language. 

It  has  been  cogent ly  amuccH«  that  the  GAO's  power  to  disallow  expendituies 
exerts  a  strong  and  disnipii\e  inriiience  u]Kin  the  policies  and  programs  of  the  execu- 
tive agencies,  that  it  denies  the  agencies  the  degree  of  disiietion  ncce.ssai-)'  to  cfTcctixc 
action  and  that  it  unfairly  subjects  contractors  to  a  second  and  unbargained-for  re- 

45.  It  is  a  well  srtllc-d  rule  of  public  contracts  that  "fwjhm  a  decision  conccriiint; 
the  allowability  of  an  equitable  adjiislnicnt  turns  on  the  proper  inirrprctation  of 
contract  provisions,  then  what  is  ultiinnti^jy  involved  is  a  question  of  law."  K  nsi-r 
Indus.  Corp.  v.  United  Stales,  340  F.2d  322.  334  (Ct.  CI.  1%5).  See,  e.t;.,  Kasfield 
Constr.  Corp.  v.  Unitc'd  States,  278  F  2d  217,  218  (2d  Cir.  19f)0);  C.J.  Langrnfrjdrr 
&  Son,  Inc.  V.  United  States,  341  F.2d  600,  609  (Ct.  CI.  1965).  See  al<.o  Shcdd,  Disputes 
and  Appeals:  The  Armed  Services  Board  oj  Contract  Appeals,  29  Law  &  Co.vrrMi'. 
Prob.  39,  78-80  (1964). 

46.  Attorney  General  Clark's  letter,  supra  note  7,  at  13. 

47.  373  U.S.  709  (1963). 

48.  Note.  The  Comptroller  General  oj  the  United  States:  The  Broad  Power  to  Selile 
and  Adjust  All  Claims  and  Accounts,  supra  note  14. 
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view  hy  an  unrcl.iiccl  ncrmry  wliuh  they  cannot  serond-qnrss.  Thcso  prarticil  rritirisnis 
of  tho  liiracltli  of  the  (JAO's  (  laiins  soitlnncnt  aiiilioiiiy  may  have  mciii;  l)iit  like  the 
due  process  argutiieni,  they  arc  nonlegal  approaches  to  a  problem  whirli  must  be 
resolved  legally,  by  Congress,  if  at  all.  The  Attorney  General  re(  ogni/cd  this  limita- 
tion when  he  introdiu cd  his  due  process  attack  in  terms  of  "comity."''''  The  Attorney 
CeneraTs  due  process  attack  has  failed  to  rebut  G.AO's  asserted  legal  light,  under  its 
broad  statutory  authority,  to  settle  all  claims  by  or  against  the  government,  to  (a) 
di.sallow  a  contract  disputes  claim  approved  by  an  agency,  and  (b)  allow  a  claim 
denied,  by  the  agency,  subject  to  the  following  limitations:  (1)  the  Wundcrlich  Act 
standards,  which  circumscribed  the  GAO's  right  to  review,  and  (2)  the  contracting 
agency's  reluctance  to  perform  any  further  fact-finding  necessary  before  the  GAO 
revcisal  can  be  acted  upon. 

Judicial  Review  of  GAO  Action  on  ASBCA  Decisions 

The  Attorney  General  agrees  with  the  GAO  that  the  Comptroller  General  may 
disallow  claims  whic  h  boards  have  awarded  to  contiac  tt)is  as  an  iiu  ident  of  the  G.AO's 
statutory  duty  to  insure  that  government  funds  are  expended  according  to  the  law. 
The  Attorney  General  contencis,  fiowe\er,  that  this  authority  does  not  extend  to  the 
allowance  of  a  claim  which  a  board  has  denied  contractors,  lie  distinguishes  between 
the  two  situations  by  their  results:  the  GAO's  allouance  of  a  claim  which  the  contract 
appeals  board  denied  would  deprive  the  government  of  an  opportunity  for  judicial 
review  of  the  board's  decision,  while  a  diuillowance  by  the  GAO  of  an  item  jiaid  the 
contractor  would  permit  the  contracting  agency  to  set  ofT  the  amount  disallowed 
against  other  sums  due  the  contractor,  ultimately  forcing  him  to  sue  to  recover  the 
withheld  amount.  If  no  ofTset  is  available,  the  contracting  agency  can  refer  the 
matter  to  the  Department  of  Justice,  the  govcinmeiit's  counsel  in  claims  litigation,  for 
suit  to  recover  the  erroneous  payment  from  the  contractor.''' 

In  the  instant  case,  however,  the  ASRC.\  decided  the  Southside  claim  in  favor  of 
the  government  so  that  no  payment  was  certified  thereunder  for  the  GAO's  approval. 
It  was  Southside  who  submitted  the  claim  to  the  GAO,  probably  to  avoid  the  time 
and  expense  of  litigation  in  the  Court  of  Claims.'i  The  GAO  decided  to  allow 
Southside's  unpaid  claim,  but  because  the  amount  of  the  equitable  adjustment  had  not 
yet  been  ascertained  by  the  Board,  it  could  not  issue  a  warrant  to  the  Treasury  De- 
partment to  pay  the  claim;  nor  could  the  GAO  insist  on  redetermination  of  the  case 
by  the  ASBCA  since  the  GAO  was  not  a  party  to  the  contract  under  which  the 
right  of  appeal  to  the  ASBCA  was  created. 

The  Attorney  General  stated  that  compliance  would  surrender  the  government's 
rights  'without  the  opportunity  to  defend  before  the  Court  of  Claims  .  .  .  ."5-  The 

49.  Attorney  General  Clark's  letter,  supra  note  7,  at  8. 

50.  It  is  well  established  that  the  government  may  recover  funds  wrongfully  or 
illegally  paid  by  its  agents.  See,  e.g.,  United  States  v.  Wurts,  303  U.S.  414  (1938); 
Wisconsin  Cent.  R.R.  v.  United  States,  164  U.S.  190  (1896);  United  States  v. 
Bentley,  107  F.2d  382  (2d  Cir.  1939). 

51.  See  Note,  The  Comptroller  General  of  the  United  States:  The  Broad  Power  to 
Settle  and  Adjust  All  Claims  and  Accounts,  supra  note  14,  at  355. 

52.  Attorney  General  Clark's  letter,  supra  note  7,  at  15. 
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government  clearly  has  the  right  to  initiate  judicial  review  to  recover  public  funds 
wrongfully  or  illegally  paid,  although  thus  far  procedures  for  doing  so  have  been 
clandestine  and  not  formalized.53  There  is  no  reason  why  that  right  must  be  "sur- 
rendered" in  a  case  such  as  this  where  the  GAO  has  allowed  a  claim  not  paid  by  the 
agency.  Three  possibiliies  are  open  to  the  agency.  First,  it  can  pay  the  claim,  and 
then  sue  to  recover  the  payment  in  the  Court  of  Claims.  The  Attorney  General  admits 
that  such  payment  is  not  inconsistent  with,  or  a  bar  to,  appeal  by  the  government. S^ 
The  contracting  agency,  by  certifying  payment  contrary  to  the  board's  decision,  would 
not  be  in  breach  of  its  contract  with  the  contractor,  since  the  disputes  clause  clearly 
does  not  bind  either  party  to  the  board's  decision  on  questions  of  law.  Second,  if 
there  are  other  sums  owing  the  contractor  from  the  government,  the  agency  can  pay 
the  claim  and  then  set  off  the  amount  paid  against  the  sums  due,  ultimately  forcing 
the  contractor  to  sue  in  the  Court  of  Claims  for  the  withheld  amount.  Thirdly,  the 
agency  can  hold  back  payment  (on  the  basis  of  the  Attorney  General's  opinion)  in 
which  case  the  aggrieved  contractor  can  still  appeal  the  adverse  board  decision  to 
the  Court  of  Claims. 

In  the  instant  case,  the  Air  Force  has  chosen  the  third  alternative,  and  Southside 
has  appealed  to  the  Court  of  Claims.  Evidently,  a  set  ofl  against  Southside  was  un- 
available. The  first  alternative  was  rejected  because  the  Air  Force  was  reluctant  to 
appeal  the  adverse  GAO  determination.  There  is  no  distinction  between  the  GAO's 
disallowance  of  a  board-approved  claim  and  its  allowance  of  a  board-denied  claim, 
so  far  as  the  goscriuneut's  right  to  protect  its  interests  through  judicial  review  is 
concerned.  The  Attorney  General's  conclusion  that  the  GAO's  right  to  allow  board- 
denied  claims  cannot  be  derived  from  its  claims  settlement  authority  cannot  stand 
when  it  rests  on  this  fictitious  distinction  of  loss  of  right  to  appeal.  Even  if  this  dis- 
tinction were  valid,  the  Attorney  Gcncial's  later  iccominendation  that  the  government's 
policy  against  appeal  of  adverse  decisions  should  be  abandoned,  would  render  thi.'; 
argument  worthless. 

Coverntncnt  Appeal  nj  Adverse  Board  Decisions 

The  current  poIi(  y  against  government  appeal  of  adverse  board  decisions  dates  from 
before  the  Wundcrlich  Act.  This  policy  is  based  upon  an  equitable  theory  luulcr 
which  a  party  to  a  contract  who  secures  theicundcr  the  privilege  of  settling  any  dis- 
putes arising  out  of  that  agreement  ought  to  be  bound  by  its  own  determination  in 
the  dispute.  As  government  contract  disputes  procedures  were  improved  and  ex 
pandcd,  two  conflii  ting  viewpoints  arose.  One  view,  in  line  with  the  above  theor)',  w.i- 
that  if  either  party  could  appeal,  this  would  destroy  the  finality  of  the  board  decision 
with  the  result  that  (1)  the  contractor's  inability  to  rely  on  the  board  decision  woi 


IKI 


53.  See  cases  cited  in  note  ."iO  supra. 

54.  Panel  Presentation  by  Deputy  Assistant  Attorney  General  Martin  Riclini:.M. 
ABA.  National  Institute,  Mechanics  of  Sale  and  Dispute:  Facets  of  the  Law  of  Pub!-, 
Contracts,  March  22,  1969.  The  Attorney  General's  opinion  merely  stated  that  payment 
followed  by  suit  to  recover  would  he  an  acceptable  procedure  in  order  to  avoid  d'-Ln 
in  payment  to  the  contractor  who  has  been  successful  at  the  administrative  level 
Attorney  General  Clark's  letter,  supra  note  7,  at  21-22. 
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create  confusion  in  his  relationships  with  subcontractors,  sureties,  and  banks;  and  (2) 
the  usefuhiess  of  the  complex  disputes  machinery  would  be  severely  limited,  perhaps 
to  the  point  of  being  cconoinically  unfeasible. ^^ 

Commissioner  Spcctor  of  the  Court  of  Claims  finds  support  for  this  view  in  the 
Wundcrlich  Act.  In  a  recent  report  to  the  Court  of  Claims,  Commissioner  Spcctor 
noted  with  surprise  the  last  sentence  of  the  Appeals  Board  decision  to  the  ellrrt  that: 
'•it]his  decision  is  returned  to  the  Court  of  Claims  for  judicial  review  in  accordance 
with  the  Court's  Order.'^t-  The  Conmiissioner  stated  that: 

In  addition  to  the  fact  that  there  is  nothing  in  the  court's  order  .  .  .  re- 
quirinc;  return  of  the  Board's  decision  ...  for  judicial  review,  it  is  virtually 
unprecedented  for  an  agency  to  in  efTect  disavow  its  own  decision,  or  to  seek 
judicial  confirmation  or  reassurance.  .  .  . 

If  a  contracting  ofTicer  or  board  were  disposed  to  disavow,  or  mipeach,  or 
challenge  the  validity  of  his  or  its  own  decision  on  the  ground,  as  in  this  case, 
that  it  failed  to  meet  VVunderlich  Act  standards,  that  contracting  ofTicer  or 
board  would  quite  naturally  not  find  for  the  contractor  in  the  first  instance.  .  .  . 

Nor  does  the  [agency]  defendant's  counsel  [the  Attorney  General]  stand  m  a 
diCf  rent  po.sition  than  defendant  in  this  regard.  He  is  not  empowered  to  create 
a  dispute,  as  he  does  in  eflect  when  he  assumes  the  burden  of  proving  that 
both  pari'ics  to  the  dispute,  including  his  own  party,  are  wrong.  This  is  a 
heavy  burden  indeed.  Nowhere  in  the  standard  "Disputes"  clause,  nor  m  the 
regulations  establishing  the  contract  appeals  board,  nor  in  the  Wunderhch 
Act,  nor  in  its  legislative  history,  is  anyone  other  than  the  head  of  the  de- 
partment or  his  representative  mentioned  as  a  decision-making  authority.  .  .  . 
It  is  further  apparent  from  that  history  that  the  [VVunderlich]  act  was 
desired  to  reopen  an  avenue  of  judicial  relief  to  aggrieved  contractors. 
There  is  not  a  scintilla  of  evidence  in  tnat  history  to  suggest  that  the  Act  was 
intended  to  provide  a  means  for  an  agency  (or  its  counsel)  to  test  its  own  de- 
cision favoring  the  contractor.  [Emphasis  added.]" 

The  second  viewpoint,  which  favors  government  appeal  of  adverse  board  decisions, 
stresses  that  the  boards  have  become  so  impartial  and  detached  from  the  agencies 
they  represent,  that  the  "agency"  would  not,  in  fact,  be  appealing  its  own  de- 
cision The  main  argument  is  that  "[t]he  settling  of  claims  cannot  be  a  one  way 
street  and  Congress  obviously  intended  no  such  result."58  Both  former  Attorney 
General  Clark  and  Comptroller  General  Staats  agree  on  this  view:   "It  is  clear  .  .  . 

55    Panel    Presentation    by    Louis    Specter,    Commissioner,    U.S.    Court    of    Claims 
A.B  A.    National    Institute,    Mechnr:,cs    of    Sale    and    D.pute_     Facets    o^t^e    La.  J 
D    u!-     r^^irart,    Mirch  ''"'    1969    See  Schultz,  supra  note  36,  at  135.     [IJt  is  arguaoie 
fh"aft^he^     ra'ct^^sLtld  be^ltitled  to  an  appeal  to  a  ^^^in--<^,  ^-^  -?,^,\- 
decision  which  cannot  be  upset  by  another  government  agency.  While  the  GAO  is  not 
decision  wmcn  h  government  and  it  seems  unjust  that  it  should 

^ef^^      r  c  gmzfrhe   bargSn    the    govLment   has   struck   ^^-^  ^^'^^J^^^.  ^^'^t 
clause  placing  serious  limitations  on  the  contractor's  basic  rights  and  remedies.     Id.  at 

^^56     Report  of  the  Commissioner  to  the  Court  on  J.  L.  Simmons.  Co.  v.  United  States, 
Court  of  Claims  No.  186-59,  Jan.  21,  1969,  at  42. 

57.  Id.  at  42-44. 

58.  Brief,  supra  note  10,  at  11. 
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from  the  iouislatixc  hisinry  of  tlie  \Vundcrli<li  Art  .  .  .  that  Concr,-c-ss  intended  boai'd 
dei  isions  to  he'  no  more  runrliisi\e  against  the  C.oveinmeni  than  atjainsi  a  contraeior."'-^'' 

A  siiljroniiimiri'  nf  \\w  section  of  Puljjic  Coniiait  Law  of  the  Anieiuan  Bar  As-o- 
I  lation  lias  also  taken  tiii.s  view.  It  lias  recently  proposed  the  forniation  of  a  sincle 
federal  Ijoard  of  eontrac  t  appeals  modelled  on  a  regular  ccnut  .system,  with  sections 
in  ea(  h  of  the  fedeial  <  ncnits>0  With  comi^lete  trial  jurisdiction  o\er  all  public  con- 
iracl  disputes,  the  unified  board  uould  take  claims  settlement  authority  away  from 
the  head  of  the  department,^!  and  allow  the  government  as  well  as  the  contractor  a 
full  right  of  appeal  to  an  entity  distinct  from  the  agency. 

Assuming  that  Congress  actually  did  intend  that  the  disputes  clause  procedures 
should  not  be  a  one-way  street,  there  being  no  evidence  to  the  contrary,  the  question 
remains  who,  within  or  without  the  contracting  agency,  is  best  suited  to  determine 
whether  judicial  re\'iew  of  an  adverse  ease  is  warranted.  The  Attorney  General  feels 
that  the  responsil>ility  for  forcing  court  review  is  part  of  the  e.xecutive  responsibility 
for  administering  and  enforcing  government  contracts: 

The  contracting  agencies  should  call  to  [the  Justicel  Deparimeni's  attention, 
on  a  (  oniimiing  basis,  appeals  board  decisions  against  the  (iox-ernment  whi(  h 
thev  feel  wariarit  litigation  iu  accordame  wiih  ihe  W'undcrlich  A<  t. 
'i  hereujion,  as  when  a  coiUKuior  initian-s  judicial  rr\'iew  of  a  board  decision 
m  favor  (j1  the  Cioveriunent,  'the  Justice]  Department  .  .  .  will  make  an 
independent  appraisal  as  to  whether  the  suit  can  properly  be  litigated  under 
the  Wunderlich  Act.^- 

The  C.AO  substantially  agreed  with  the  Attorney  General.  The  Comptioller 
General  believed,  however,  that  the  Justice  Department  should  not  get  involvetl  lu 
(  laims  sriilcment  until  pa\ment  to  the  (oiiraclor  has  been  made,  and  the  decision 
has  been  made  by  the  agency  to  sue  to  ret  o\er  the  erroneous  payment. 

The  .\ttornev  Cieneral  noted  (hat  the  GAO  has  in  the  past  assured  some  check  on 
the  [jcrfoitnance  of  the  boards  through  its  audit  of  board  approved  claims,  but  that 
the  agencies  should  not  allow  this  check  to  be  an  e.vcuse  for  shirking  their  duty  to 
represent  the  goverrmieul's  interests.  The  problem  here  is  who,  within  the  agency, 
should  be  euijiowered  to  make  the  initial  decision  as  to  whether  the  adverse  board 
dec  ision  should  be  ajipealed.  Although  the  contracting  and  legal  ofTicials  of  the 
a-euc  y  h.uc  the-  most  intimate-  familiaiiiy  with  the  cases,  at  the  same  time  ilu\ 
WDuld  be  likely  to  uphold  the  board  decision,  unle.ss  spctifieally  delegated  the  task  of 

."iO.     Attorney  General  Clark's  letter,  supra  note  7,  at  20. 

()t).  Robert  Moss,  C:hainrian  of  the  Suhc  ejiuiuitte  e  to  Propose  Pcil)lic  Contract  I'-o- 
eedures,  Clomniittee  on  Disputes  and  Judici.il  Remedies  of  the  A.B.A.  Section  of  Public 
Conlr.ul  Law.  presented  the  projjosal  to  coiuiiiitlee  iiienibeis  in  a  letter  of  March  17, 
lytiy.  'Lhe  plan,  entitled  Corn piehensire  Unified  System  of  Dcterminini>  Contractor  and 
dovcriimenl  Iitght\  and  Ixeinedu-i,  was  jjrese  nted  for  debate  at  the  A.B.A.  Nation. il 
hislituti-,  Mcchanus  uj  Sale  and  Dispute:  h'acet^  oj  the  Law  oj  Public  Contracts. 
\Luch  22.  1969. 

()1.  Ihis  would  dispel  the  m>th  of  Untied  States  v.  Carlo  Bianchi  &  Co.,  ?>i:]  US 
709  1,1963)  and  United  States  v.  Anthony  Grace  &  Sons,  Inc.,  384  U.S.  421  (19i.();, 
that  the  lK)ard  is  the  "alter  e.uo"  of  the  agency.  Althou,i,'h  the  department  heads 
theoretically  do  have  the  hnal  say,  they  rarely  <)uestioii  board  decisions. 

62.     Attorney  General  Clark's  letter,  supra  note  7,  at  19. 
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review  uith  some  dctaihmcnt  from  aRcnry  policies  and  personalities.  Roth  the  At- 
torney General  and  the  GAO  agreed  that  afTninative  procedures  shoiihl  he  rsiahlishcd 
\sithiii  the  oxenuive  agencies  for  determining  whether  it  is  in  ilie  go\einincni's  Ijest 
interest  to  appeal  adverse  board  decisions.  A  statutory  procedure  would  he  helpful, 
hut  the  agencies  are  advised  (1)  to  "reconsider"  their  piacticc  of  a(cepiing  ad\erse 
administrative  determinations  as  final,  and  (2)  to  modify  their  regulations  to  cfTect 
that  change  in  policy,  rather  than  wait  for  the  slow  voice  of  Congress. 

The  Legal  Effect  of  the  Attorney  General's  Opinion 

The  Attorney  General  justifies  his  jurisdiction  to  render  an  opinion  in  the  Southside 
dispute  upon  opinions  of  his  predecessors  which  hold  that  fundanienia!  questions 
involving  legal  relationships  l)et\\een  governiiT^nt  agencies  require  resolution  by  him 
to  the  extent  that  no  one  agency  is  empowered  to  decide  such  questions. ^3 
The  Attorney  General  is  authorized  by  law  to  issue  opinions  upon  request  by  the 
President  (and,  presumably,  executive  department  heads), ^■^  but  the  statute  is  silent 
as  to  the  legal  eflcct  of  such  opinions  on  the  departments  involved.  The  instant  case 
involves  not  only  a  GAO  payment  which  is  final  as  against  the  Air  Force  under  the 
GAO's  authority,  btit  also  an  exercise  of  discretion  by  the  Air  Force  pursuant  to  an 
executive  function  independently  confided  to  it,  i.e.,  administration  and  enforcement 
of  defense  contracts.  The  Attorney  General  asserts  that  this  matter  is  therefore  within 
the  unique  competence  of  the  government's  counsel,  and  that  his  opinion  is  binding  on 
all  agencies  concerned. 

The  Comptroller  General  has  historically  refused  to  be  bound  by  the  opinions  of 
the  Attorney  General,  and  has  disregarded  them  whenever  they  have  conflicted  with 
his  view  of  the  legality  of  the  agency's  action.^S  Comptroller  General  Staats  has  in- 
dicated that  his  ofTice  will  continue  to  review  contract  appeals  board  decisions  adverse 
to  the  contractor,  in  defiance  of  the  former  Attorney  General's  opinion. ^6  It  jj  likely, 
however,  that  executive  agencies  will  consider  themselves  less  bound  by  GAO  re- 
versals of  such  decisions  in  the  future,  and  that  aggrieved  contractors,  predicting 
noncompliance  by  the  agencies  in  cases  necessitating  a  "remand"  on  a  question  of 
fact,  will  tend  to  bypass  the  otherwise  shorter,  less  expensive  GAO  appeal  and  sue 
directly  in  the  Court  of  Claims. 

The  Attorney  General's  o[)inion  will  therefore  have  some  practical  eflcct,  whether 
it  is  right  or  wrong.  Legally,  however,  the  opinion  cannot  prevent  the  GAO  from 
pursuing  a  practice  which  the  Attorney  General  declares  illegal  and  unwise.  The 
only  remedy  possible  for  the  Attorney  General  is  an  act  of  Congress  either  defining 
the  grounds  for  and  the  effect  of  his  opinions  on  the  agencies  concerned,  or,  in  the 
instant  case,  clearly  setting  out  the  role  and  procedures  of  the  GAO  in  government 
contract  disputes  settlement. 

63  See,  e.g..  33  Op.  Att'y  Gen.  383.  385  (1922);  26  Op.  Att'y  Gen.  81,  87 
(1906)  ;  25  Op.  Att'y  Gen.  301,  304  (1904). 

64.  5  U.S.C.  §303  (1964h 

65.  Note,  The  Comptroller  General  of  the  United  States:  The  Broad  Power  to 
Settle  and  Adjuit  All  Claims  and  Accounts,  supra  note  14,  at  353. 

66.  Letter  from  Comptroller  General  Staats  to  Attorney  General  Mitchell,  Feb.  7, 
1969. 
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Conclusions 

Until  such  time  as  the  Budget  and  Accounting  Act  of  1921  is  either  modified  or 
expanded  by  Congress  to  specify  the  procedures  available  to  the  GAO  in  claims 
settlement,  the  GAO  is  legally  authorized  to  bind  executive  agencies  by  its  review  of 
contract  appeals  board  decisions  both  for  and  against  die  government.  This  authority 
to  review  is  subject  to  board  determinations  on  questions  of  fact  which  conform 
to  the  standards  of  the  Wunderlich  Act,  and  to  questions  of  fact  (such  as  the  amount 
of  the  equitable  adjustment  in  the  Snuthside  case)  which  ha\e  not  been  resolved  by 
the  board  prior  to  the  GAO's  consideration  of  the  case,  and  to  any  other  problems 
in  the  GAO's  resolution  of  the  claim  which  might  necessitate  further  acnon  by  the 
agency.  There  are  several  practical  or  policy  reasons  why  the  GAO  should  not  have 
this  far-reaching  power,  notably  that  the  GAO's  power  to  disallow  exerts  a  disruptive 
innuence  on  the  programs  and  policies  of  the  executive  agencies.  These  reasons  have 
no  grounding  in  statute,  however,  and  until  Congress  acts  definitively  on  the  matter, 
the  rule  of  practice  will  continue  to  put  a  premium  on  agency  ambitions. 

It  is  desirable  that  a  government  contract  disputes  procedure  be  adopted  that  allows 
both  panics  to  the  contract  the  same  right  to  obtain  judicial  review  of  any  settlement 
pursuant  to  the  contract's  terms,  which  they  could  obtain  if  both  parties  were  private 
citizens.  There  should  be  some  disinterested  person  or  group  within  each  agency, 
familiar  with  its  regulations  and  practices,  whose  duty  it  is  to  review  that  agency's 
adverse  board  decisions  to  determine  initially  whether  appeal  to  the  courts  is  in  the 
best  interest  of  the  government.  If  it  is  determined  that  such  a  case  may  warrant 
further  action  the  claim  should  be  paid  and  the  case  sent  on  to  the  Justice  Depart- 
ment for  consideration  of  the  feasibility  of  suit  to  recover  payment.  Withholding  pay- 
ment to  force  the  contractor  to  sue  to  enforce  his  favorable  administrative  deter- 
mination would  impose  on  him  an  unjust  burden;  a  delay  in  payment  might  make  it 
impossible  for  him  to  continue  performance  of  the  contract,  and  might  even  force 
him  out  of  business. 

If  this  system  cannot  work  without  effecting  chaos  in  the  contractor's  business  re- 
lationships, or  without  rendering  the  contract  appeals  boards  relatively  useless,  then 
a  new  system  of  disputes  settlement  should  be  adopted  which  is  distinct  from  the 
agencies,  and  which  \Nould  serve  as  a  deterrent  to  unnecessar\-  appeals.  It  has  been 
suggested  that  the  number  of  contract  appeals  boards  be  reduced  to  two,  one  for 
(ivilian  and  one  for  military  agencies.'''  .\  more  radical,  but  perhaps  more  practical, 
suggestion  is  the  recent  proposal  by  the  American  Bar  Association  subcommittee  of 
a  special  court  system  for  the  adjudication  of  all  public  contract  disputes. ^8 

An  opinion  issued  i)y  the  .Attorney  General  in  his  capacity  of  counsel  to  the  govern- 
ment carries  no  legal  weight,  and  has  only  as  much  effect  in  practice  as  the  agencies 
involved  are  willing  to  give  it.  It  is  essentially  the  advice  of  an  attorney  to  his  client. 
If  the  opinions  of  the  Attorney  General  are  to  he  conclusive  on  any  hianch  of  the 
government,  af^rmative  action  by  Congress  will  be  necessary. 

67.  Frana.   Are  There   Too  Many  Boards  of  Contract  Appeals?    17  Catholic  UL 
Rev.  44  (1967). 

68.  See  text  at  note  60  supra. 
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[From  The  Washington  Monthly,  February  1971] 


The 
Oiic-Eycd 

Watchdog 
of  Congress 


by  Richard  F.  Kaufman 

On  paper  the  organization  of  the 
government  appears  to  make  it  dif- 
ficult, if  not  impossible,  for  a  defense 
contractor   to   overreach   the   public 
purse.    There    is    the    Renegotiation 
Board    to    recapture    excess   profits, 
there  are  statutory  requirements  fcM- 
"truth"  in  negotiations,  there  is  the 
Office  of  Management  and  Budget  to 
scrutinize  defense  requests  for  funds, 
there  is  the  Council  of  Economic  Ad- 
visors to  study  government  policies 
and  expenditures,  there  is  Congress 
itself  with  constitutional  power  over 
the  purse  strings,  and  finally  there  is 
the   General    Accounting    Office    to 
audit  contractors  and  uncover  illegal 
and  inequitable  practices. 

The  problem  is  that  the  orgamza- 
tional  chart  for  defense  spending  and 
defense  contracting  has  little  bearmg 
on  reality.  For  the  institutions  estab- 
lished to  restrain  defense  spending 
have  instead  accommodated  them- 
selves to  flagrant  contract  abuses  and 
extravagant  defense  expenditures.  In 
some  cases  the  adjustments  have  been 

Richard  Kaufman  U  on  the  staff  of  the  Joint 
Economic  Committee  of  Congress.  This 
article  is  adapted  from  hit  bo(A,  The  war 
Profiteers,  to  be  published  in  February  by 
Bobbs-Merrill 


obfuscation.  In  the  case  of  the  Gener- 
al Accounting  Office,  it  amounts  to  an 
advanced  case  of  bureaucratic  sleeping 
sickness,  complicated  by  the  fact  that 
the  Congress  has  often  not  wanted  a 
very  energetic  watchdog. 

The    General    Accounting    Office 
was  created  in  1921  by  the  same  act 
that   established   the   Bureau  of  the 
Budget.  As  an  agency  of  the  legislative 
branch,   the   GAO    was  intended   to 
serve  as  an  independent  auditor  of  all 
branches  and  all  agencies  of  govern- 
ment.  The   head   of  the  GAO,  the 
Comptroller  General,  is  appointed  by 
the  President  for  a  15-year  term.  The 
term    cannot    be    renewed    and    the 
Comptroller  General  can  be  removed 
from  office  only  by  Congress,  not  by 
the  President,  an  arrangement  that  is 
supposed  to  assure  the  independence 
of  the  agency.   However,   while   the 
Bureau  of  the  Budget  has  played  a  key 
role   in   increasing  the  power  of  the 
President,  the  GAO  has  not  had  great 
success  in  either  materially  enlarging 
the  influence  of  Congress  or  checking 
the  growth  of  the  executive,  especially 
the  military. 

In  the  early  years  of  the  GAO  its 
major  concern  was  the  auditing  of 
vouchers.  There  were  literally  tens  ol 
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thousands  of  vouchers  including  the 
travel  vouchers  of  federal  employees; 
and  during  World  War  II,  when  gov- 
ernment    expenditures    dcyrocketed, 
about   15,000  GAO  employees  were 
kept  busy  mostly  by  shuffling  around 
tons  of  voucher*  Until  1951  its  duties 
were  routine.  But  in  that  year  Con- 
gress, concerned  over  potential  con- 
tractor abuses  and  profiteering  during 
the   Korean  War  build-up,   modified 
the  GAO's  statutory  authority  to  per- 
mit it  to  examine  contractors'  books 
and   records.   For  the  first  time  the 
GAO  became  an  investigative  arm  for 
Congress,  with  the  primary  responsi- 
bility for  auditing  defense  contractors. 
As    the    GAO's   competence    and 
confidence    grew,    it    probed   deeper 
into    military    procurement,    issuing 
reports  of  its  investigations  to  Con- 
gress  with   increasing   frequency.   Its 
power  to  suspend  and  disallow  illegal 
payments  of  pmblic   funds   was  ex- 
tended to  include  illegal  contracts.  It 
exercised  this  power  to  a  small  extent, 
more  often  referring  cases  to  the  Jus- 
tice  Department   for  further  investi- 
gation   or    recommending    that    the 
Pentagon  attempt  to  collect  voluntary 
reimbursements     from     contractors 
guilty    of   overcharging    the   govern- 
ment. Cumulatively,  GAO's  reports  of 
the  late  1950s  and  early  1960s  were  a 
devastating  critique  of  military  con- 
tracting. But  it  was  ahead  of  its  time. 
Only   a    few   in   Congress   were    im- 
pressed and  disturbed  over  the  revela- 
tions, notably  Carl  Vinson,  the  chair- 
man  of   the   House  Armed   Services 
Committee.  The  tide  of  opinion  was 
in  the  opposite  direction,  and  nrany 
began   growing  hostile   to  the  GAO 
green-eyeshade  military  critics.  Vinson 
retired  in   1964,  to  be  succeeded  as 
chairman  by  L.  Mendel  Rivers  (who 
was  replaced  after  his  recent  death  by 
F.   Edward  Hebert).  In   1965  a  sub- 
committee of  the  HouK  Government 
Operations    Committee,    headed    by 
Chet  Holifield,  began  an  investigation 
of-guess  who? -the  GAO. 

The  Government  Operations  Com- 
mittee has  jurisdiction  over  the  GAO 
in  that  it  considers  the  legislation  and^ 


authorizes  the  funds  for  the  agency. 
In  opening  the  investigation  Holifield 
expressed  "the  great  concern  that  has 
been  shown  in  industry  circles,  and 
recently  in  the  Department  of 
Defense,  over  the  difficult  and  some- 
times awkward  situations  created  by 
the  GAO  audit  reports,"  and  he  asked 
these  questions: 

Is  the  GAO,  as  some  Government  and 
industry  parties  believe,  enforcing  its  own 
standards  of  procurement  on  Government 
and  industry  without  authority  of  law  or 
without  the  benefit  of  the  intimate  technical 
and  business  experience  which  resides  in  the 
parties  to  the  procurement  process?  Is  there 
developing  a  clash  of  procurement  philoso- 
phies between  GAO  and  DOD? 

This  inviting  tone  was  eagerly  ac- 
cepted by  the  Pentagon  and  its  con- 
tractors, who  queued  up  to  testify. 

Complaints  of  the  Guilty 

It  was  an  inquisition,  and  before  it 
was  over  Joseph  Campbell,  the  Comp- 
troller General,  resigned,  under  a  bar- 
rage of  criticism   from  the  military, 
industry,  and  Congress,  for  reasons  of 
"health."  The  basic  complaint  was  all 
those  GAO  reports  on  defense  con- 
tracts. The  lead-off  witness  was  Paul 
R.    Ignatius,   Assistant   Secretary   of 
Defense,  who  stated  the  case  for  the 
prosecution:  the  GAO's  reports  on  the 
Pentagon  went  up  from  206  in  1962 
to  544  in  1964.  Ignatius  did  not  be- 
heve  that  the  increase  in  the  number 
of  reports  indicated   the  number  of 
deficiencies  in  procurement,  and  he 
further  maintained  that  the  GAO  was 
in  effect  violating  the  integrity  of  the 
government's  contracts   by   coercing 
contractors    into  voluntary    refunds. 
The  Pentagon,  Ignatius  said,  did  not 
intend  to  seek  voluntary  refunds  in  a 
number  of  cases  where  the  GAO  had 
recommended  them.  Assistant  Secre- 
tary   of   the   Air  Force   Robert   H. 
Charles  expanded  these  views.  "The 
sanctity  of  contracts,"  he  testified,  "is 
the  bedrock  of  our  commercial  sys- 
tem. You  nibble  away  at  this  and  you 
nibble  away  at  something  far  big^r 
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than  an  occasional  Bafund  out  of  the 
millions  of  transacttons  in  which  we 
are  involved."  To  vBCch  Holifield  re- 
plied, 'The  Chair  is-«  complete  con- 
currence with  your  ^tement." 

Ignatius  also  expSned  the  reorgan- 
ization  of  the  Defense  Department 
contract-audit  funST^,  formerly  per- 
formed within  eaci  of  the  military 
services,  into  a  cente«lized  body  called 
the  Defense  ConU^t  Audit  Agency 
(DCAA).  What  majtiiave  appeared  at 
the  time  to  be  merely  one  of  the  end- 
less changes  in  Penfc^n  organization 
charts,  affecting  the"  unexciting  sub- 
ject  of  accounts -aad  audits,  repre- 
sented an  important  power  grab  by 
the  Pentagon  and  ajiemotion  for  the 
GAO  tacitly   approved   by  Congress. 
Hereafter,  most  audtts  of  defense  con- 
tractors would  be'^rformed  by  the 
DCAA,  and  graduafiy  it  would  push 
the  GAO  aside.  Thrrationale  was  that 
as   each    of    the 'executive   agencies 
improved  its  abUity^o  audit  individual 
contracts    and    exercise    surveillance 
over   contractors,   the    need   for  the 
GAO  to  do  so  dimuiished.  In  reality 
the  idea  was  to  get- the  GAO  out  of 
the  Pentj^on's  an^  the  contractors' 
way.  In  good  military  bureaucratese, 
Ignatius  said  that-thr  DCAA's  respon- 
sibilities  would  ZaDow  for  continu- 
ation of  the  use  «f  GAO  reports  as 
one  of  the  audit  management  tools  for 
evaluating    the    ^cctiveness   of   the 
contract  audit  function  and  for  dis- 
closing   significant    contract     audit 
matters     needing  ^  improvement     or 
greater  emphasis."  In  other  words,  the 
Pentagon  considef?  the  GAO  a  useful 
"tool"  as  long  as  itxan  control  its  use. 
The  contractors  and   their  repre- 
sentatives, Boeing, Lockheed,  United 
Aircraft,    Honeywell,  Grumman  Air- 
craft, Aerospace  Industries,  Inc.,  the 
Western     Electrorac     Manufacturers' 
Association,    the^T^ational    Security 
Industrial    Association,     and    others 
identified  the  GA^s  sins  more  specifi- 
cally. The  GA03>ey  charged,  used 
colored  and  sen««ttonal   language   in 
the   titles  and  thr  substance  of  its 
reports.  Words  I^  "overcharges,  un- 
necessary   costsr-wasteful    practices. 


improper  charges,  failure  to  protect 
the  government's  interest"  encourage 
wide  publicity  in  the  news  media  and 
create   the  distorted  impression  that 
most    military    procurement    is    un- 
sound.   They    may    even   create   the 
impression  that  there  is  profiteering, 
asserted  Karl  G.   Harr,  president   of 
Aerospace  Industries,  Inc.    Titles  of 
reports  such  as  "Overstated  Cost  Esti- 
mates Included  in  Target  Prices  Nego- 
tiated for  B-52G  Airplanes  Produced 
by   the  Boeing  Co.,  Wichita  Branch, 
Wichita,     Kansas"     and     "Excessive 
Prices  Negotiated  for  Installation  and 
Test  of  Radar  Systems  Under  a  Negcv- 
tiated  Fixed-Price  Contract  with  Avco 
Corp.,    Electronics   Division,   Cincin- 
nati, Ohio"  were   inflammatory  and 
unfairiy    singled  out   individual   con- 
tractors for  public  censure. 

Campbell,   the   Comptroller   Gen- 
eral, testifying  for  the  first  time  on 
the  day  following  the  appearance  of 
Secretary   Ignatius,  was   immediately 
asked  to  comment  on  Ignatius'  testi- 
mony, which  amounted  to  asking  the 
defendant    to   answer   an   indictment 
one  day  after  it  is  read.  Of  course  he 
could  not,  although  he  returned  one 
week  later  with  a  prepared  response, 
especially   to  Ignatius'  assertion  that 
the  GAO  was  violating  the  integrity  of 
the  Pentagon's  contracts.  By  this  time, 
however,  the  committee  was  not  inter- 
ested  in  CampbeU's  reply,  and  they 
questioned    him    on    other    matters. 
Nevertheless,    the    statement,    which 
was  inserted  into  the  record  of  the 
hearings   (in  extra-small   type),  does 
contain  some  interesting  facts. 


Take  It  or  Leave  It 

For  example,  Ignatius  had  com- 
plained about  the  1964  report  on  the 
USS  Bainbridge,  which  the  GAO  con- 
cluded was  a  case  of  overpricing  on 
the  part  of  the  contractor,  the  Beth- 
lehem Steel  Company,  and  recom- 
inended  a  refund  of  about  S5  million. 
Ignatius  testified  that  the  Pentagon 
did  not  agree  there  was  any  over- 
pricing and  would  not  seek  a  refund 
because  it  would  violate  the  integrity 
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of  the  contract  entered  into  by  the 
government.    Campbell    pointed    out 
that   Bethiehem   began   work  on  the 
ship  under  a  letter  contract  providing 
for  reimbursement  of  costs  until  final 
terms  could  be  vforked  out.  Negoti- 
ations to  finalize  the  contract  were 
fruitless    for    three    years,    until    the 
Navy's  Bureau   of  Ships  gave   in   to 
Bethlehem's  demands  for  a  fixed  price 
of  $87  million.  At  the  time  of  the 
agreement  75  per  cent  of  the  work  on 
the  ship  had  been  completed.  But  the 
Navy's     contract-approval     authority 
refused  to  approve  the  contract  on  the 
grounds  that  the  price  was  too  high. 
The  matter  was  then  referred  to  the 
Assistant  Secretary  of  the  Navy,  who 
approved    Bethlehem's   offer   a   year 
later. 

The  GAO  found  that  it  was  impro- 
per to  enter  into  a  fixed-price  contract 
at  a  time  when  relatively  little  work 
remained  to  be  done  on  the  ship.  It 
was  no  trick  to  forecast  that  the 
remaining  costs  of  the  job  would  bring 
the  total  bill  far  below  S87  million. 
Indeed,  the  Navy's  own  contract 
approval  authority  had  recommended 
a  price  of  S80.5  million,  before  the 
top  brass  began  negotiating  directly 
with  the  contractor.  The  GAO's  analy- 
sis of  the  incurred  and  estimated  costs 
submitted  by  Bethlehem  to  support 
its  demands  showed  overcharges  total- 
ing $5  million.  Despite  Ignatius'  asser- 
tion that  the  government  would  not 
seek  a  refund,  Campbell  showed  that 
the  Navy  had  once  unsuccessfully 
tried  to  get  a  voluntary  refund  prior 
to  the  signing  of  the  final  contract, 
after  the  GAO  pointed  out  that 
Bethlehem  was  improperly  chaining 
costs  to  the  government  for  the  Bain- 
bridge  that  should  have  been  charged 
either  to  Bethlehem's  commercial 
work  or  to  other  government  con- 
tracts. 

On  another  case  Ignatius  stated  no 
refund  would  be  sought  even  though 
the  contractor  was  wrong  in  adopting 
a  take-it-or-leave-it  attitude  with  the 
government.  This  case  involved  the 
purchase  of  Klystron  tubes  from 
Varian   Associates,   which  developed 
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and  held  a  monopoly  on  Klystron. 
Varian  refused  to  furnish  cost  data  or 
even  negotiate  prices  and  established 
the  price  of  its  product  unilaterally. 
The  GAO's  examination  showed  that 
the  prices  exceeded  actual  production 
costs  by  from  36  to  279  per  cent. 
Varian  claimed  its  costs  were  proprie- 
tary, yet  as  the  sole-source  supplier 
virtually  all  Klystron  had  been  sold 
for  military  use. 

Finally.  Ignatius  had  complained 
that  the  GAO  had  violated  the  integ- 
rity of  contracts  in  its  criticism  of  the 
rent-free  use  by  Pratt  and  Whitney  of 
government-owned  facilities  for  nine 
years-while  using  the  facilities  to  pro- 
duce 1 0,000  engines  that  it  sold  to 
commercial  customers.  The  contract 
provided  that  if  Pratt  and  Whitney 
benefited  from  the  commercial  use  of 
the  government-owned  facilities,  its 
prices  to  the  government  would  be 
reduced.  According  to  the  GAO,  there 
were  no  price  reductions  or  other  be- 
nefits received  by  the  government. 
Here,  too,  Ignatius  said  that  the  gov- 
ernment would  not  seek  a  refund. 

Blinding  tlie  Watchdog 

Following    the    testimony    of  the 
defense-industry  spokesmen,  the  com- 
mittee recessed   for  about  a  month, 
then  resumed  for  one  last  day  to  hear 
from  Campbell's  acting  replacement. 
As  Campbell  had  been  on  two  occa- 
sions, the  acting  Comptroller  General 
was  badgered  by  a  hostile  committee, 
and  the  hearings  were  ended.  A  year 
later  the  committee  issued  a  report 
announcing  a  complete  reorganization 
of  the  defense  division  of  the  GAO 
and  a  new  audit  approach  to  defense 
contracts.  In  the  future,  rather  than 
pinpointing  individual  cases  of  weak- 
nesses, reports  would  be  "broadened" 
to    cover    "major    subject    matters." 
Instead  of  reporting  on  separate  con- 
tracts,  a   series  of  related   problems 
would  be  bunched  together  in  a  single 
report,  and  the  names  of  the  contrac- 
tors would  often  be  withheld. 

The    hearings    had    whacked    the 
GAO  in  the  head,  and  in  some  ways  it 
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has  still  not  recovered.  Its  reports, 
never  considered  permanent  contribu- 
tions to  the  worid  of  literature,  have 
been  purged  of  most  of  the  "colored" 
and  "sensational"  language  that  the 
contractors  complained  of.  Now  the 
reports  bear  titles  like  "Need  for 
Improving  Administration  of  the  Cost 
of  Pricing  Data  Requirements  of  Pub- 
lic Law  87-653  in  the  Award  of  Prime 
Contracts  and  Subcontracts."  Nothing 
sensational  about  that,  and  further, 
one  can  read  that  particular  report 
from  cover  to  cover  without  finding  a 
trace   of  a  contractor's  name.   In   a 


1968  report  the  Holifield  Committee, 
discussing  the  iniprovements  that  it 
had  brou^t  within  the  GAO,  stated, 
"There  has  been,  in  fact,  a  definite 
shift  of  GAO  personnel  from  direct 
contract  auditing  to  other  defense 
areas,"  and  Comptroller  General 
Elmer  B.  Staats  testified  that  this  was 
due  primarily  to  the  improved  work 
that  has  been  performed  by  the 
Defense  Contract  Audit  Agency,  Iron- 
icaUy,  within  a  year  many  other  voices 
in  Congress  began  criticizing  the  GAO 
for  not  paying  enough  attention  to 
defense  contracts.  ■ 


Editor's  Note: 

Some  material  has  been  unearth- 
ed recently  w^ich  illustrates  how 
the  General  Accounting  Office 
works  and  shows  that  even  Richard 
Kaufman  may  have  underestimated 
the  dormancy  of  the  accounting 
office- that  the  GAO  may  have 
gone  beyond  mere  benign  neglect 
of  defense  contracts  and  adopted 
the  role  of  protector  of  the  Defense 
Department  and  defense  contrac- 
tors from  congressional  or  public 
inquiry.  This  represents  an  exact 
reversal  of  the  GAO's  statutory 
mandate,  which  is  to  protect  the 
people  and  the  Congress  from  fiscal 
malpractice  on  the  part  of  agencies 
and  contractors.  Having  been  sliced 
up  by  the  Congress  in  1965,  the 
pitiful  GAO  now  gets  pushed 
around  by  large  corporations  and 
powerful  government  agencies. 

The  new  material  is  a  series  of 
letters  traded  between  members  of 
the  Senate  and  the  GAO  regarding 
the  viability  of  the  Lockheed  Air- 
craft Corporation.  Senator  William 
Proxmire,  vice-chairman  (now 
chairman)  of  the  Joint  Economic 
Committee,  wanted  to  obtain  infor- 
mation from  Lockheed's  financial 
records  in  order  to  determine 
whether  the  company  could  pos- 
sibly follow  through  on  the  contro- 
versial C-5A  contract.  In  the  spring 
of  1970  he  asked  the  GAO  for 
Lockheed's  cash  flow  sheets. 


The  first  response  he  received 
from  Comptroller  General  Elmer 
Staats-in  May,  1970-  was  hopeful. 
"We  were  told,"  wrote  Staats,  "that 
the  Deputy  Secretary  of  Defense. 
David  Packard,  and  Daniel  J. 
Haughton,  chairman  of  the  board, 
Lockheed  Aircraft  Corporation, 
currently  were  trying  to  develop  a 
mutually  satisfactory  solution  with 
respect  to  Lockheed's  cash  require- 
ments as  well  as  the  detailed  infor- 
mation that  could  be  made  avail- 
able to  you  and  to  the  Congress  on 
this  matter.  We  understand  that  this 
matter  is  being  given  their  personal 
attention  and  that  a  decision  should 
be  made  momentarily." 

By  September  14,  a  full  four 
months  later,  nothing  had  hap- 
pened. Proxmire  had  received  no 
word  about  the  decision  that  had 
been  promised  "momentarily."  So, 
he  wrote  again  to  Staats,  asking  the 
GAO  to  do  a  complete  study  of  the 
financial  capability  of  Lockheed. 
Although  the  Defense  Department 
did  have  the  needed  information 
about  the  contractor  and  by  law 
must  make  it  available  to  the  GAO 
upon  Staats'  demand,  Staats  did 
not  demand  anything.  He  evidenced 
a  curious  timidity  for  a  tenured 
emissary  of  the  Pentagon's  pro- 
vider. Congress: 

We  requested  ofTicials  of  the  Depart 
ment  of  Defense  to  make  available  for 
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[From  The  Progressive,  May  1971] 

The  Halfhearted  GAO: 
Congress  Gets  What  It  Wants 


by  ERWIN  KNOLL 


A    Fi-NNY  THING  hnppenod  to  the  U.S.  O.VO    in    rcpiiin    fomO     w.is    hradod 

-^  (icneral   .Arcountiiio-  Office  a   few  r,.\C):   'J  n,    T.wp.wr.R's  Tjist  Friind. 

weeks  ago.  For  the  fii'it  time  in  yeais —  In    1"6.",    7'//--    Christ!, n:   S^irni,    Mon- 

perhaijs   for   the   first    lime   in    its   iuilf-  iter   rreclited   .Siaats   with    "Miikin^   cuit 

(  entnry   iiistory — the   ClAO,   which    the  ciuietlv    hut    efferti\c'.     ne.iin-l    waste, 

jjress     ahnobt     in\ariably     describes     as  inronii)e;ii  i  e.     .liin'-.  ,  ■,i\]\.     .md     niis- 

''the   Coiiiircssional   \satchdog  agency."  niana'jeni'nt  at  e\ci  .    ;e\el  of  the  Fi-d- 

foLind   itself  tmdcr  pubhc   attack   for   a  eral    C;o\  ei  ni'ient."    .V    Ht69    aitiile    in 

lack   of   vigilance   and   even    a    lack   of  Amiy    ZJ/!,' -/.    of    al!    thani^s,    said    the 

i"t'\CTity.  t;.\C)  was  "doing  a  f- -t-rate   job."  and 

The  head  of  the  GAO,  Comptroller  called  the  a!j;ency  "■the  \'  itchdog  of  the 

General    Elmer    I».    Staats,    summoned  public  purse.""  .\nd  un\\   a  few  months 

befoic    a    Congressional    fimmittee    to  ago  an   .Associated   V     --  dispatch   went 

comment    on    newspaper    re]3orts    that  it  one  betu/r  bv  descriijaii.' G.\0  .ib  "the 

the    GAO    had    "softened"    a    massi\e  \\atchdog  of  the  watc  lidogs  of  the  ]Otib- 

study  of  defense  industn-  profits  at  the  lie  piu-se.  a-    arm  of  Congress  li'at  sees 

industry's  behest,  was  mifl'.-d.  that  the  money  goes  wh.ere  it  is  meant 

'■\\  hile   I   \selcorne  this  hearing,"   he  to  po." 
told    the    Congressmen,    "I    should    like  'J  he    (  .\()    pc^ints    with    pride    to    its 

to   express   my   regret    that   a    few.    but  recoid     of     achie\  eni'  ';t.     It     e^'MiMtes 

widely    circulated,    premature,    iiiaccu-  that  in  ti.e  i.ist  fi\e  \ea^^  it>  a^idu^  and 

late,  and  ini--leading  prc^-   --toiie^   ha\e  in\  estimations  li.i\e  pi'>.lu(ed  s.Ainus  of 

made    this    hearing    neces-.u}-.    In    m\  at   le.ist   .v2   billion    fo;    the   ta\pa\ers — 

opinion,   such    reports   are    a    disser\ice  an     amour.      moie     i'  an     three     times 

to  the  Office  \shiih  I  head  and  to  the  greater  thm  tlie  total  (~r.\0  bud'^et  for 

Congress    of    which    the    General    .\c-  the  s.une  period.   Last   v-ai'  its   -taff  of 

counting  Otfi(  e  is  a  ]jait.'"  4.600      accountants.      k,w-\ers,      statisti- 

'I'he  Comptroller  (ieneral's  cur  of  in-  cians.  cleiks.  manacrenient  expe;;^.  and 

ju'cd    innocence    w.is    imdei  standable ;  computer    spe(  i.dists.    \^OIking    out    of 

in  fi\e  years  on  the  job,  he  h.id  become  Washingt-.n    he.id(|u.n ters,    fiftcn    re- 

arcvistomed  to  a  cordial  pif-s.  .\  olow-  irional  ofti'  rs  in  the   L  uited  .Stat(  s  and 

lug  article  published  by  7?c'7/f'r'.j  D/ii't'i/  fi\c  o\erseas.   turned   nit    1,168   reports 

in  l!'t67  (but  still  awailable  from  the  on  topics  i  uiging  from  'ProbleTi-  Re- 
sulting Irc'm  1  )eterioi  ition  ot  Pave- 
ment on  the  Interst.:'-'  High\\  ;.  Sys- 
tem'" to  i.'A-iew  of  '  )'■■  elopmcni  and 
Pioduitii  ■.;  c:     ;.•  .\X    -OS-26  Surface 
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Sliip  Sonar  Systrin."'  On  its  own  initia- 
tive or  at  the  request  of  Congress,  the 
GAO  investigated  questionable  Med- 
iiaiiJ  ilviiuis  in  Clalifornia,  imports  of 
duty-free  watch  niovenients  in  the  N'ir- 
gin  Islands,  slipshod  meat  inspeition 
practices  in  the  nepartinent  of  Agii- 
culture,  and  unreimbursed  I'entagon 
suppoit  for  the  filming  ol  'I'ora! 
Torn!  'I'ura!  by  I'wentietli  Centun- 
Fox. 


Except  for  certain  areas  explicitly  off 
limits — most  notably  the  activities  of 
tlic  Central  Intelligence  Agency  and 
other  intelligence  operations  and  the 
internal  workings  of  the  White  House 
— the  (iAO  has  a  broad  franchise  to 
poke  into  every  recess  of  the  laby- 
rinthine IVdeial  Establishment.  Some 
of  its  investigators  are  on  virtually  per- 
manent assignment  to  tlie  Government 
agencies  whose  activities  they  monitor. 
"We  aie  told  frequently  by  members 
[of  Congress],"  says  Comptroller  Gen- 
eral Staats,  "that  they  consider  the 
General  Accounting  Office  as  the  only 
independent  and  objective  source 
available  to  them  for  infomiation  re- 
garding program  operations  in  the  Ex- 
ecutive Brancli." 

From  the  time  of  its  creation  under 
the  Budget  and  Accounting  .•\ct  of 
1921  (which  also  established  the  Fed- 
eral Bureau  of  the  Budget),  the  G.'\0 
has  been  subjected  to  extraordinaiy 
precautions  designed  to  preserve  its 
impartiality  ajid  protect  it  from  polit- 
ical pressures.  The  ComptioUer  (Jen- 
eral  and  his  assistant  are  appointed  by 
the  President  for  fifteen-year,  non- 
rene\\able  terms,  and  may  be  removed 
only  by  joint  resolution  of  Congress  for 
specified  causes  or  by  impeachment. 
The  nonpartisan  (or  bipartisan)  tradi- 
tion runs  deep  at  G.\0.  When  Staats, 
a  career  civil  servant  for  more  than 
thirty  of  his  fifty-six  years,  left  iIji- 
Bureau  of  the  Budget  in  l'J66  to  be- 
come Comptroller  General,  hi^  asso- 
ciates presented  him  with  a  pillow  em- 
broidered on  one  side  with  the  Dem- 
ocratic donkey  and  on  the  other  with 
the  Republican  elephant. 

True  to  its  tradition,  Cu\0  has  fre- 
quently  issued    reports   sharply   crifual 
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of  the  .\dmim  ration  in  power.  Only 
a  month  ago  even  while  its  defense 
industry  profi;.^  study  was  coming  un- 
der fire  in  the  piess  antl  on  Clapitol 
Hill,  G.\C)  released  a  reijort  compiled 
at  llie  iei|uest  of  .Senator  Waller  1". 
Mond.ile.  Minnesota  Democrat,  wliicli 
confirmed  and  documented  charges  by 
civil  rights  groups  that  the  Nl.xoii  .\d- 
ministratlon  had  Improperly  disbtnsed 
funds  intended  to  help  school  systems 
desegregate.  'I'he  G.\0  study  showed 
that  the  Department  of  Health,  Educa- 
tion and  Welfare,  in  its  "desire  for 
expeditious  funding"  of  the  desegrega- 
tion program,  had  awarded  grants  for 
purpo.ses  entirely  unrelated  to  the  pro- 
gram— and  in  soine  instances  to  sys- 
tems still  committed  to  racial  segrega- 
tion. 

ti.\0's  relationship  to  the  Executive 
Branch  is  "naturally  an  adversary  one." 
a  G.-\0  auditor  told  me,  and  relations 
with  the  .\dmlnistiation  are  often 
tense.  Somewhat  ruefully,  he  added, 
".N'obody  likes  an  auditor."  Confronted 
on  one  hand  by  its  Congressional  man- 
date to  investigate,  and  on  the  other 
bv  the  bureaucratic  instinct  for  self- 
preservation  that  pcivades  the  C,o\- 
ernment,  G.'KO  is  "the  birdie  caught 
between  the  two  opponents  in  a  bad- 
minton match,"  the  auditor  said. 

Unfortunately,  the  instinct  for  self- 
preservation  is  also  a  fact  of  life  at  the 
C;,\0.  The  agency's  recent  histor)- — 
and  especially  the  episode  that  brought 
an  indignant  Comptroller  General  be- 
fore a  House  subconunittee  on  March 
26 — demonstrate  that  the  C;.\0  is 
something  less  than  the  "balanced,  ob- 


".  .  .  GAO  remains,  as  one 
Congressional  aide  put  it, 
'the  only  wheel  in  town' .  .  ." 


jective,  fail"  .ipparatus  claimed  by 
Staats.  In  fact,  the  lesson  of  the  defense 
Industry  profits  study  is  that  when  the 
stakes  are  high  enough,  the  "watchdog 
of  the  watchdogs  of  the  public  pmse" 
Is  capable  of  cuddling  up  in  the  bur- 
gl.u's  lap. 

For    the    fii^i    ihiee    di-cades    of    its 


existence,  G.\0"s  piincipal  responsibil- 
ity was  the  routine  checking  of  all  Gov- 
ernmeitt  vouchers — even  to  the  pettiest 
fxpenditines  before  funds  were  dis- 
huised.  'I'he  .igency's  powers  were  e\- 
p.inded  under  the  Legislative  Keorga- 
nixation  Act  of  1946.  which  authorized 
the  G.\0  to  analyze  expenditures  and 
report  annually  on  "whether  public 
funds  have  been  economically  and  el- 
ficienily  administered  and  expended." 
In  lO.iO,  Congress  gave  the  (;.\() 
authority  to  ascertain  tliat  Federal 
agencies  had  carried  out  the  intent  of 
the  House  and  Senate  in  spending 
their  funds.  It  was  in  the  U'JOs,  as  ih.e 
Korean  \Var  sent  military  spending 
skywards,  that  the  G.\0  began  flexing 
its  muscles  as  a  close  and  critical  moit- 
ilor  of  Government  contracts.  Comp- 
troller General  Joseph  Carapbell,  ap- 
pointed by  President  Eisenhower  in 
1954,  issued  a  series  of  blistering  re- 
ports on  oNCrcharges  and  other  con- 
tract abuses — reports  which  i-.amed 
names    and    pulled    no    punches. 

It  was  then  that  the  G.\0  dis- 
co\ered  that  its  celebrated  insulation 
from  political  jnessures  was  less  than 
airtight.  Richard  Kaufman,  economist- 
counsel  to  the  Joint  Econom.ic  Com- 
mittee, wiltes  in  his  recent  bcH>'.c,  'I'lit' 
War  Fiojilct-rs:  "Cumulalivc4y  C;.\0's 
reports  of  the  late  19.")0s  and  c^arly 
1960s  were  a  devastating  ciltlque  of 
military  contracting.  But  it  was  aliead 
of  its  time-.  Only  a  few  in  Congiess 
were  impressed  and  disturbed  over  the 
revelations.  .  .  .  The  tide  of  opinion 
was  in  the  opposite  direction,  and 
nunv  began  growing  hostile  to  the 
G.\0  green-eyeshade  military  crit- 
ics. ...  In  1965  a  subcommittee  of  the 
1  louse  Government  Operations  Com- 
mittee, headed  by  diet  Holifield,  be- 
gan an  investigation  of — guess  who? 
^the  G.\0." 

The  G.\0  is  account.ible  to  the  Gov- 
i-rnmem  Operations  Committee,  which 
authorizes  the  agency's  annual  budget. 
Representative  Holifield,  Cai.fornia 
Democrat  who  nosv  heads  the  full 
Committee  while  ret.ilning  the  chair- 
manship of  its  Subcommittee  on  Legis- 
lation and  Military  Opcralions,  set  the 
tone  for  the  1965  hearings  when  he  ex- 
pressed "the  great  concern  thai  li.is 
been  shown  in  industry  circles,  and 
recently,  in  the  Dc-pariment  of  FX-feiisc, 
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over  tlic  difficult  nnd  sometimes  awk- 
ward situations  created  by  the  C.AO 
audit  reports."  Holificld  raised  these 
questions:  ''Is  the  OAO,  as  some  fiov- 
ernnicnt  and  industry  panics  belie\e, 
eriorriiig  its  own  btandards  of  procure- 
ment on  Government  and  industry 
without  authority  of  hiw  or  witlioui  the 
benefit  of  the  intimate  technical  and 
business  CNperience  which  resides  in 
tlie  parties  to  the  procurement  proc- 
ess? Is  there  de\elo])ing  n  clasli  of  pro- 
curement i)liilosoj)hies  between  (iAO 
and  DOD.'- 

"'I'liis  inviting  tone."  Kaufman 
writes,  'was  eagerly  accepted  bv  ilie 
Pentagon  and  its  contractors,  who 
queued  up  to  testify.  It  was  an  inqui- 
sition .  .  ."  The  first  witness,  P.uil  R 
Ignatius,  then  the  .\ssistant  .Secutarv 
of  Di  finse  (and  now  tlie  president  of 
The  W'ashinnton  Post),  complained 
that  the  number  of  G.-\0  reports  on 
the  Pentagon  had  risen  from  206  in 
1962  to  .i-H  in  1964.  He  did  not  be- 
lieve this  reflected  a  deterioration  in 
Pent.agon  procurement  practices;  rath- 
er, it  demonstrated  a  growing  tendiaicv 
on  the  part  of  C;\0  to  viol.ite  the  in- 
tegrity of  the  C'tovcrnment's  contracts 
and  fon  e  contractors  to  make  refunds. 

Robert  II.  Charles,  Assistant  Secre- 
tary of  the  Air  Force,  told  the  Ilolifield 
Subcotninittee:  ''The  sanctity  of  con- 
tr.icis  is  the  bedrock  of  our  commercial 
system.  You  nibble  away  at  this  and 
you  nibble  away  at  sometliing  f.u'  big- 
ger than  an  occasional  refund  out  of 
the  millions  of  transactions  in  whic  h  we 
are  involved."  Chainiian  Hulitield  s.iid 
he  was   "in   complete   concurrence." 

Holificld  was  in  concurrence,  too, 
with  the  covey  of  contractors — from 
Boeing,  Lockheed,  United  Aircraft, 
Honeywell,  Grumman  .aircraft,  among 
others — who  submitted  the  bulk  of  the 
Subcommittee's  testimony  and  who 
charged  that  G.\0's  widely  publicized 
reports  on  profiteering  were  under- 
mining the  public's  confidence  in  the 
process  of  military  procurement. 

Comptroller  General  Campbell  suf- 
fered a  heart  attack  and  retired  before 
the  Subcommittee  issued  its  report.  His 
successor,  Staats,  gr.acefully  acquiesced 
in  Holifield's  suggestion  that  the  G.\0 
ought  to  take  a  more  "constructive'' 
tack,     avoid     such     terms     as     "ovcr- 
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charge."    and     "respect    busine 
\acy." 

"J'he  hearings,"  Kaufman  writes, 
"had  whacked  the  GAO  in  the  head, 
and  in  some  ways  it  has  still  not  re- 
covered. Its  reports,  never  considered 
permanent  co.itributions  to  the  world 
of  literature,  have  been  purged  of  most 
of  the  'colored'  and  'sensational'  lan- 
guage that  the  contractors  coinplained 
of.  .\ow  the  reports  bear  titles  like 
'.Veed  for  Improving  .\dministration 
of  the  Cost  of  Pricing  Data  Require- 
ments of  Public  Law  87-653  in  the 
.■\wards  of  Piime  Contracts  and  Sub- 
contracts.' Nothing  sensational  about 
that,  and  further,  one  can  read  that 
particular  report  from  cover  to  cover 
without  finding  a  trace  of  a  contrac- 
tor's name." 

Nonetheless,  GAO  remains,  as  one 
Congressional  aide  put  it,  "the  only 
wheel  in  town" — the  only  significant 
resource  to  which  Congress  can  turn 
to  keep  Federal  programs  and  activ- 
ities under  scrutiny.  Even  the  inquiries 
mounted  by  major  investigative  com- 
mittees of  the  Flousc  and  Senate  relv 
heavily  on  the  work  of  GAO  experts 
who  are  detailed  to  Capitol  Hill  for 
months  and  even  year'  at  a  time.  It 
was  only  natural,  tlicrefure,  that  when 
Senator  William  ProNir-re,  Wisconsin 
Democrat,    offered    an       uendmcnt    to 


the  1969  defense  appropriations  act 
calling  for  a  detailed  survey  of  mil- 
itary contr.-ictors"  profits,  the  G.\0 
should  be  specified  as  the  agencv  to 
conduct  the  study.  In  the  mood  of 
skepticism  about  rising  militarv  costs 
that  was  then  emerging  in  Congress, 
the  Pioxniire  amendment  w.as  narrow- 
ly adopted.  G.\0  was  given  until  De- 
cember 31,  1970,  to  file  its  report;  it 
later  obtained  a  ninety-day  extension 
(if  the  deadline. 

The  G.AO  survey  was  a  huge  and 
complex  undertaking,  which  took  eigh- 
teen months  to  complete  and  cost 
$2.1  million.  Staats  called  it  "the  most 
detailed  and  comprehensive  effort 
made  to  date  comparing  profits  on  de- 
fense and  non-defense  work  of  private 
induslT-v."  .V  first  draft  of  the  re- 
port, dated  December  22.  1970.  and 
st.imped  RrsTRicTiCD  to  Offici.vl  Usk, 
contained  explosive  findings.  G.\0  ex- 
perts had  analyzed  1-16  defense  con- 
tracts valued  at  almost  $4.3  billion — 
about  seventeen  per  cent  of  the  annual 
defense  procurement  total — and  had 
found  that  on  tliese  contracts  man- 
ufacturers earned  ;m  annual  pre-tax 
profit  of  56.1  per  cent  on  their  equity 
capital — roughly  three  times  the  annu- 
al profit  rate  for  all  manufacturing 
corporations.  While  some  companies 
lost  money  on  their  defense  contracts, 
at  least  one  firm — no  names  were  men- 
tioned in  the  report — realized  a  return 
of  240  per  ceju  on  its  total  invested 
capital. 


The  draft  report  also  contained  pre- 
liminary findings  of  a  second  G.-kO 
analysis — one  based  on  infonnation 
furnished  by  major  contractors  in  re- 
sponse to  a  G.\0  questionnaire.  These 
figures  showed  a  considerably  lower 
pre-tax  rate  of  return — 21.1  per  cent 
— on  equity  capital.  But  when  the 
G.\0  attempted  to  verify  the  cost  and 
profit  figures  supplied  by  manufactur- 
ers, it  found  that  they  had  consistently 
underst.iied  their  profits  on  militaiy 
work.  'File  (;.\0  concluded  that  the 
Pentagon's  contracting  procedures  had 
encouraged  inefficiency  and  waste  on 
the  part  of  defense  manufacturcis,  and 
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"  'Yoi    have  to 

read  the  reports  like  a  detective  to  find 

out  what's   really   going   on.'  " 


had    pennillcd    tlicm    to    reap    inordi- 
nately high  profits. 

Tlie  first  of  tlie  news  accounts  whicli 
Staats  was  to  denounce  as  "prema- 
ture, inaccurate,  and  misleading"  ap- 
peared on  February  24  in  Jack  Ander- 
son's nationally  syndicated  ''Washing- 
ton Mern-CIo-Round"  column.  It  con- 
tained a  summary  of  the  draft  report's 
findings  on  the  146  contracts,  as  well 
as  the  disclosure  that  Staats  had  gone 
to  tlie  IViuagon  on  Tcbruar)'  13  to  dis- 
cuss the  findings  with  Deputy  Secre- 
tar\-  of  Defense  David  Packard  and 
with  contractor  representatives  wlio 
ser\'e  on  the  Pentagon's  Industry  Ad- 
\Isory  Conmiittee. 

Subsequent  .\nderson  cohnnns,  and 
more  detailed  news  stories  by  Bernard 
D.  \05siter  in  The  WaOtitigtcn  Post, 
re\'ealed  that  the  CAO  had  submitted 
its  draft  report  to  half  a  dozen  leading 
industiT  organizations — the  .Aerospace 
Industries  Association,  the  Electronics 
Industries  .Association,  the  Machinerv' 
and  .-\llied  Pioducts  Institute,  the 
.■\nierican  Ordnance  .\ssociation,  the 
National  Security  Industrial  .Associ- 
ation, and  the  Logistics  Management 
Institute — had  solicited  their  views 
and,  ultimately,  had  revised  its  final  re- 
port in  line  with  "suggestions"  from 
the    defense    industry. 

On  Marcli  17,  for  only  the  second 
time  in  its  history,  the  G.\0  stim- 
moned  reporters  to  a  press  conference 
to  release  its  final  report  on  the  de- 
fense industry  profits  study.  Comptrol- 
ler General  Staats  vigorously  defended 
the  report  as  "impartial  and  objective,'' 
and  denied  that  the  comments  of  de- 
fense contractors  had  resulted  in  signif- 
icant alterations.  "'Not  a  single  figure 
has  been  changed,"  he  said.  "Tlic  viesvs 
of  the  associations  and  the  agencies  did 
not  alter  any  of  our  conclusions." 

Nonetheless,  tlie  ne«spa|)er  reports 
prompted  a  group  of  thirteen  Con- 
gressmen, led  by  Representative  Bob 
Eckhardt,  Te.\as  Democrat,  to  request 
an  inquiry  into  the  circumstances  sur- 
rounding the  G.-\0  report.  Their  re- 

22 


quest  went,  ironically,  to  Chainnan 
Holificld  of  the  Government  Oper- 
ations Committee,  who  invited  Staats 
to  testify  at  a  hearing  on  Marcli  26. 
The  first  witness  was  Eckhardt,  whose 
presentation  \%as  respectful,  almost 
diffident. 

".■\t  the  outset  I  wish  to  slate  that 
I  have  the  highest  respect  for  the  insti- 
tution, the  U.S.  General  Accounting 
Office,  and  a  veiy  high  regard  for  the 
able  Comptroller  General,  the  I  lonor- 
able  Elmer  B.  Staats,"  Eckhardt  said. 
"My  statement  here  is  by  no  means  an 
indictment  of  the  report,  of  the  Office, 
or  of  the  Comptroller  General.  But  I 
am  in  disagreement  in  a  particular 
area  with  the  Comptroller  General:  I 
do  not  consider  press  coverage  pointing 
out  the  divergence  between  the  draft 
report  and  the  final  report  as  a  dis- 
ser\ice  to  the  Office  or  to  the  Congress 
but  rather  as  an  alert." 

Staats  insisted  once  again  that  the 
G.'\0  had  not  been  subjected  to  "pres- 
sure of  any  type";  that  the  practice  of 
soliciting  industry  ^■ie^vs  on  GAO  re- 
ports "provides  additional  assurance 
that  our  reports  are  fair,  complete,  and 
objective";  that  there  was  "no  soften- 
ing of  the  report  as  a  result  of  obtain- 
ing comments  on  the  rough  draft."  .At 
one  point  he  conceded,  "I  think  we  did 
make  some  changes  as  a  result  of  the 
comments  we  received."  Eckhardt's  tes- 
timony, and  the  Comptroller  General's, 
and  the  texts  of  the  two  report  ver- 
sions, and  the  industry  associations'  let- 
ters to  the  G.\0 — which  G,\0  made 
available,  on  request,  to  members  of 
Congress  but  not  to  the  press — 
revealed  that  there  were,  indeed,  "di- 
\crgencies."  For  example: 

•  The  data  on  the  146  defense  con- 
tracts which  earned  average  pre-tax 
profits  of  56.1  per  cent,  prominently 
featured  in  the  draft  report,  were 
relegated  to  the  back  of  the  final  ver- 
sion, and  circumscribed  with  warn- 
ings that  they  did  not  comprise  ''a 
representative  sample."   (In  a  letter  to 


the  GAO  dated  February  6.  .\ssistant 
Secretary  of  Defense  Bariy  J.  Shillito 
had  warned  that  "o\erpIaying"  of  tliesc 
figures  would  give  "ammunition  to 
the  critics  of  this  industry.") 

•  The  report  focused,  instead,  on 
the  more  modest  profit  figures  re- 
ported by  defense  contractors  in  re- 
sponse to  the  G.XO's  questionnaires. 
These,  Shillito  wrote,  were  "the  more 
significant  data,"  and  had  not  received 
enough  attention  in  the  G.\0"s  first 
draft. 

•  Despite  the  Comptroller  General's 
insistence  that  no  figures  had  been 
added,  altered,  or  deleted  between  the 
first  and  final  versions  of  the  report, 
one  set  of  statistics  was,  in  f.ict,  elim- 
inated. It  was  a  table  casting  doubt  o;» 
profit  studies  compiled  by  the  I.oi;istics 
Management  Institute — a  PentagOi. 
think-tank — which  ha\e  been  widci\ 
publicized  to  demonstrate  that  de- 
fense contractors  earn  low  profits 
(The  deletion  was  urged  by  Shillito, 
who  served  as  president  of  the  LM: 
for  six  years  before  joining  the 
Pentagon.) 

•  The  concluding  line  of  the  firsi 
G.\0  draft,  warning  against  profits 
"greater  than  necessary,  particularU 
with  the  huge  unmet  social  needs  of 
the  country,"  was  diopped  from  tli- 
final  report.  (The  Electronics  Indus- 
tries .Association  had  requested  the 
change.) 

•  In  contrast  to  the  first  draft,  the 
final  report  advised  the  Pentagon  to 
take  "risk"  as  well  as  capital  invest- 
ment into  account  in  determining 
proper  profit  le\'els.  (The  National  Se- 
curity Industrial  .Association  had  urged 
this  addition.) 

The  documents  and  testimony  at 
the  March  26  hearing  also  disclosea 
that  contacts  between  top  G.AO  offi- 
cials and  defense  industry  represents-  • 
ti\es  were  not  limited  to  the  Februar)' 
13  Pentagon  meeting  reported  by  Jack 
.Anderson.  On  Februaiy  4,  for  example. 


"GAO's  principal  weakness 
...  is  that  It  must  serve  too 
many  masters  .  .  ." 
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Staats  met  in  his  offirc  with  Charl(->; 
Stewart,  president  of  the  M.icliinery 
and  Allied  Products  Institute,  to  dis- 
cuss tlip  draft  lepoit.  And  a  letter  from 
the  Electronics  Industries  Association 
to  C.  M.  Bailey,  diiector  of  ( lAO's 
defense  division,  included  this  |),is- 
sage:  "Vou  will  recall  that  \ou  re- 
ceived a  number  of  firsthand  com- 
ments from  our  members  as  a  result  of 
your  presentation  on  tliis  subject  at 
the  annual  meeting  of  our  (Josern- 
r-tnt  Procurement  Relations  Depart- 
r.(nt  at  Key  Biscayne.  Our  review  of 
tl  e  draft  adds  to  the  concern  ex- 
pressed at  tlie  tiine  about  tlie  use  of 
data    o      selected   contracts." 

\\  hen  I  asked  Bailey  about  this 
meeting,  he  recalled  that  he  liad  gone 
to  Kc)'  Biscayne  in  No\cmber  to  give 
the  electronics  manufaclurers  "the  <;en- 
cral  thrust  of  this  study,  our  proce- 
dures, and  certain  data  which  were 
even  n.orc  preliminan-  then  than  in 
the  first  draft.  There  was  some  discus- 
sion. .  .  ."  no\\  in. my  other  meetings 
had  lie  held  with  indu^tiy  !,'jou|)s  to 
discuss  the  defence  puifits  sludv  be- 
fore the  repoit  w,l^  i^^ued^  "There 
might  h.i\e  been  .some  others,"  lie  re- 
plied. "I  don't  remember  precisely.  In 
all  cases  it  w.is  pointed  out  quite  clear- 
ly that  it  was  all  preliminajy  and  sub- 
ject to  change  as  the  facts  came  out." 

\Vith  only  one  exception — Democrat 
Benjamin  Rosentlial  of  Xew  York,  one 
of  the  dozen  Congressmen  wlio  had 
joined  with  Eckhardt  in  requesting  an 
inquiry -the  members  of  the  Holifield 
Subcommittee  displayed  no  interest  in 
pursuing  these  matters  with  Staats. 
Their  concern  \s.is  to  quiet  the  critics 
and  vindicate  the  C;AO.  "^'ou  have 
done  nothing  impro|)er,"  Representa- 
tive Don  I'uqua,  Fioiida  Democrat, 
assured  the  Comptroller  Ceneral.  "Wc 
congratulate  you  on  your  desire  to  pro- 
tect tlie  jjublic  interest,"  said  Chairman 
Holifield  as  he  dismissed  the  witness. 
There  will  be  other  hearings  on  the  de- 
fense industry  profits  study,  liowever. 
Senator  Prosinire,  chairman  of  the 
Joint  Economic  Committee,  has  an- 
nounced he  will  call  Staats  to  testify, 
and  has  made  it  plain  that  he  believes 
"the  most  significant  findings  concern 
tlic  results  of  tlu-  on-site  inspection  of 
115  contracts   totaling   154,3   billion." 

Because  the  C.\0  is  "the  only  whcv] 
in  town,"  and  because  tl;^  \  belie\e  con- 
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tio\ersy  could  easily  undermine  the 
agency's  credibility  as  a  "watchdog," 
Proxmire  and  other  members  of  Con- 
gress who  frequently  call  on  tlie  G.AO 
in\estigati\c  seiviccs  arc  reluctant  to 
criticize  its  shortcomings.  The  GAO. 
Proxmire  has  written,  "lias  had  to  live 
in  the  real  world.  It  too  gets  its  funds 
from  the  House  and  Senate  appropri- 
ations committees.  It  too  is  overseen  by 
the  government  operations  committees. 
1  he  C.AO  is  not  unaware  of  these  facts 
of  life,  and  occasionally  it  is  not  as 
aggressive  as  it  might  othcnvise  be  if 
such   were   not   true." 

Some  Congressional  staff  aides  wlio 
have  frequent  dealings  with  the  G.'^O 
are  more  willing  than  their  employers 
to  criticize  the  agency — especially  if 
they  are  assured  of  anonymity.  One  of 
these  told  me  that  the  excellent  field 
work  done  by  G.AO  in\estigators  "gets 
massaged,  filtered,  sanded  down, 
rounded  off"  by  G..\0  management 
when  the  reports  are  written.  "Vou 
have  to  read  the  reports  like  a  detec- 
ti\e  to  find  out  what's  really  going  on," 
he  said.  Questions  arc  raised,  too, 
about  the  G.\0's  priorities;  there  arc 
charges  that  far  too  many  man-hours 
are  squandered  in  the  pursuit  of  trivia. 

More  serious  is  the  suspicion  that 
racism    in    the   C.AO's   upper   echelons 
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hear  any  more  complaints,  I 
may  stop  hi.    ying" 


has  affected  G.\0's  voluminous  studies 
of  antipoverty  and  welfare  programs. 
Officers  of  Pride,  Inc.,  a  black  self- 
help  organization  in  the  nation's  cap- 
ital, charged  last  year  that  their  work 
had  been  disrupted  by  G.-VO  "harass- 
ment." Only  last  month,  employes  of 
the  C.-\0  railed  against  alleged  dis- 
crimination in  hiring  and  promotions 
at  the  agency.  (Staats,  reserved  and 
correct  as  always,  commented  that  "it 
is  unfortunate  that  the  leaders  have 
chosen  to  dramatize  their  difference  in 
this  manner.") 


GAO's  principal  weakness,  its  Con- 
gressional critics  contend,  is  that  it 
must  ser\c  too  many  masters  whose 
interests  and  ideological  differences  arc 
irreconcilable.  GAO's  defense  contract 
studies  must  satisfy  Pro.xmirc.  who  re- 
quests them,  without  offending  Chair- 
man Edward  F.  Hebert  of  the  House 
Armed  Services  Committee,  who  re- 
sents them.  Its  inquiries  into  desegrega- 
tion programs  must  meet  Senator 
Mondale's  needs  without  ruffling  Sen- 
ator James  Eastland  of  Mississippi. 
Most  of  all,  if  it  wants  to  receive 
adequate  funding,  it  must  stay  on  the 
right  side  of  Chainnan  Holifield. 

"The  Congress  gets  the  kind  of  C;.\0 
it  wants,"  says  a  Senate  aide.  "If  it 
ever  wants  a  better  one,  it  will  prob- 
ably get  it.  You  have  to  remember 
that  the  whole  concept  of  legislative 
oversight  is  still  at  a  primitive  stage. 
The  Legislative  Branch  has  been  in  a 
state  of  arrested  development  for 
about  a  century." 

If  Congress  is  now  emerging  from 
that  state — and  some  see  evidence  that 
it  is  in  the  recent  votes  against  the 
supersonic  transport  plane,  in  the 
growing  Congressional  opposition  to 
the  war,  and  in  the  new  willingness  to 
question  the  Administration's  national 
defense  policies — the  GAO  can  prob- 
ably be  transformed  into  an  agency  far 
more  effective  than  it  is  today  in  help- 
ing to  impose  checks  on  the  E.xecutive 
Branch,  But  before  the  G.AO  can  be 
made  to  perform  that  function,  Con- 
gress will  have  to  address  itself  to  tliis 
question:  Who  is  going  to  watch  its 
watchdog? 
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[From  The  Nation,  June  4,  1973] 


THE  GAO:  A  GENERAL  ACCOUNTING 


y  PETER  CRUEH8TEIM 

Not  Ion"  ago,  a  Congressional  aide  asked  his  boss,  a  re- 
spected senior  member,  to  talk  with  Elmer  Staats,  Comp- 
truiler  General  of  the  General  Accounting  Office  (GAO), 
about  a  problem  that  needed  aaention.  After  getting 
Staats  on  the  line,  the  aide  handed  the  phone  to  the  Con- 
gressman who,  covering  the  mouthpiece  with  his  hand, 
inquired  of  his  assistant:  "What's  this  guy's  name?"  A  sec- 
ond later  he  bellowed  into  the  phone:  "Hello,  Elmer?" 

The  member's  ignorance  of  Staats  is  not  surprising. 
After  more  than  fifty  years  of  existence,  the  GAO — 
almost  invariably  described  as  "Congress"  watchdog  agen- 
cy"— remains  one  of  the  roost  obscure  of  important  gov- 
ernment agencies,  not  only  to  the  general  public  but  to 
many  members  of  Congress  and  iheii  staffs.  Yet,  at  a 
lime  when  Congress  is  attempting  to  regain  some  of  its 
lost  authority  and  prestige  from  the  now  dominant  execM- 
tive,  the  GAO  is  one  of  its  potentially  most  potent — but 
at  present  least  utilized — resources. 

The  GAO  was  established  under  the  Budget  and  Ac- 
counting Act  of  1921,  which  also  established  the  Budget 
Bureau°(now  the  Office  of  Management  and  Budget). 
The  Ad  gave  the  comptroller  general  "access  to  and  the 
right  to  examine  any  books,  documents,  papers,  or  rec- 
ords" of  all  federal  departments  and  agencies.  It  hasn't 
completely  worked  out  that  way.  The_Pentagon  and 
State  Department  have  denied  GAO  access  to  records 
involving  U.S.  relations  with  foreign  countries  and  inter- 
h.jtional  lending  institutions.  The  Internal  Revenue  Serv- 
ice  has  consistently  refused  the  GAO  access  to  tax  retu^ 
and  Oilier  records,  which  has  prevented  the  agency  froin 
monitoring  the  efficiency  of  IRS  revenue  collections 
(S208  billion  in  fiscal  1972).  ,The  Emergency  Lb^ 
Board  has  denied  GAO's  right  to  examine  records  in- 
volving the  more  than  S200  million  government  bairovit 
of  Lockheed  Corporation._BLslatute,._the  GAP  cannot 
examine  any  records  of  intelligenceagenci^. 

Through  Worid  War  II  GAO"aptIy  fit  tbe  image  of  the 
bow-tied,  green-visored  bookkeeper,  hunched  over  ledgers 
to  make  sure  that  the  500  reams  of  paper  ordered  by  the 
General  Services  Administration  were  duly  received  and 
paid  for.  It  was  only  after  the  Korean  War,  under  Comp- 
troller General  Joseph  Campbell,  that  the  GAO  Began 
actively  to  investigate  the  efficiency  of  federal  agencies. 


Peter  Gruensiein,   a    Washington   free-lance   writer,   was  for- 
merly a  legislative  assistant  to  Rep.  Les  Aspin. 

Ill    ■'!  ?■  i 


Campbell's  GAO  began  to  cbom  oci  "Jjugh,  trank  exposes 
of  tte  Pentagon — identifying  waste,  liieeal  acaons  and  de- 
ception, and  naming  specjSc  ccntracwn. 

But,  alas,  G.-\0  was  ahead  of  its  -z^x.  !3  1965  a  gov- 
ernment openQcos  sjbcomiaiCee  t«Vt  ?lea  Chel  Ho'ii- 
fidd  (D.,  Calif.)  began  an  in-zesiigacoo — nxre  appropri- 
ately, an  ira^uisition — oc  the  GAO's  ntw-Jound  vigor. 
Hciifield  asked:  "Is  the  GAO,  as  sctne  gcvsmraent  and 
industry  parties  believe,  enforcing  ::s  own  standard  of 
procurement  on  govenuueiu  and  iacUiStry  without  au- 
thority of  taw  or  without  tbe  beaest  of  iie  intimate 
technical  and  business  eipeneoce  -hxzh  rrsides  in  the 
parties  to  the  procurement  process''"  .-^ss'istiat  Secretary 
of  the  Air  Force,  Robert  R  Char'.es.  answered:  "Tbe 
sanctity  of  contracts  is  ibe  "oedroct  of  oui  commerdal 
system.  You  nibble  away  at  uis  and  >ou  nTrble  away  at 
something  far  bigger  than  aa  occasio&al  rtrund  out  of 
the  millions  of  transactioas  ia  whicj  "o-e  a.-^  involved." 
Holineld  agreed  and,  by  the  time  tbe  bcaocajst  was  over, 
Campbell  had  suSered  a  heirt  atnck  and  resigned  as 
comprroller  general.  Many  beieved  be  wou>i  have  been 
forced  to  resign  anyway. 

President  Johnson  thea  appocjasl  Elner  Staats,  a 
career  civil  servant  who  was  servicg  is  deputy  director 
of  the  Budget  Bureau.  (The  ccEpc-oUer  general  is 
appointed  to  a  fifteen-year  rooreae-*ible  :;rm  at  the 
present  salary  of  542,500  per  year.  He  can  ?e  removed 
only  by  a  joint  resolution  of  th<  Co=2r:^  whxh  requires 
the  assent  of  the  President.)  Staats  imrnedinely  agreed 
to  tone  dov/n  G.AO's  investigative  zjmI.  T-e  Defense 
Departnjent  reports  became  culler  zod  less  frank. 

Under  Staats,  however,  G.AO  has  expanded  its  opera- 
tions enormously  Last  year,  operating  on  i  budget  of 
S95  million  and  with  3,150  professiocals  mostly  ac- 
countants and  law-yers)  on  its  staff,  ibe  G.AO  churned  out 
898  reports  to  Congress  and  agetK:es.  maiy  of  them 
reccmmending  ways  to  increase  e=;cjsacy  md  reduce 
wasu.  The  reports  cover  a  very  wide  range  of  govern- 
ment activity;  recent  examp^  incnxie:  "Purchase  of 
Equipment  from  the  Hamilton  Watcb  Company,  and  the 
Related  Award  of  a  Contract,  to  Pnxiive  .U-565  Time 
Fuses,"  "Use  of  Local  Freight  Compaiues  by  0;e  Chicago 
Federal  Supply  Service"  and  -Questiocible  tfectiveness 
of  a  S20  Million  Grant  Suppocnng  Isscia's  Fanily  Plaik- 
ning  Program." 

Toe  quality  of  GAO's  protessiooa)  !.-.a3  is  probably 
higher  than  that  of  other  gove.'nme:!!  iaeacies.  The  ac- 
cu'racy  of  its  investigative  wort  is  geoeraily  excellent  and 
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its  wc  .  bas  often  be«n  significant.  For  example,  several 
G.-.O  reports  have  disclosed  gross  inefficiency  at  Litton's 
■pa>cagcula,  Miss.,  shipyard,  which  holds  more  than  $3 
biUion  n  defense  contracts.  A  December  1972  report 
detailed  how  the  Department  of  Housing  and  Urban 
Developni^nt  (HUD)  could  save  about  $1  billion  in  its 
home-ownership  assistance  programs.  Recently  also,  GAO 
uncovered  frighteningly  unsanitary  conditions  at  meat- 
packing plarts,  the  result  of  inadequate  federal  inspection. 

The  fact  that  the  GAO  is  such  a  valuable  tool  to  both 
Congressional  committees  and  members  has  made  it  some- 
what a  sacred  cow  on  the  Hill  and  has  tended  to  hide 
some  of  its  wealtnesses.  Members  and  staffers  who  use 
the  GAO  most  hesitate  to  endanger  their  working  rela- 
tionships by  pubbc  criticism  of  the  agency.  But  it  is  clear 
to  me.  from  more  than  forty  discussions  with  Congress- 
men, '.heir  staiis  and  others  close  !o  G.-\0,  tlut  the  watch- 
dog is  sometimes  caught  napping  and  sometimes  even 
found  running  way  from  the  burglar.  Even  GAO's  most 
ardent  supponers  on  the  Hill  admit  that  its  studies  are 
often  unnecessarily  equivocal  "Tneir  favorite  word  is 
'may"  and  they  are  always  hedging,"  says  one  Congres- 
sional aide.  Their  reports  are  "namby-pamby."  says  an- 
other. The  words  "chicken"  and  "mealy-mouthed"  pop 
up.  Martin  Lobell,  former  legislative  assistant  to  Sen. 
William  Proxraire  (D.,  Wis.),  cites  one  example  of  GAO's 
excessive  caution.  Proxmire  had  requested  a  report  on 
the  alleged  theft  of  50  per  cent  of  gasoline  shipped  by  the 
United  States  to  Thailand.  In  the  draft  study,  Lobell  said, 
"alter  fully  documenting  how  the  gasoline  was  stolen  and 
by  whom,  the  GAO  refused  to  name  the  responsible  U.S. 
ofncials.  We  did  a  lot  of  screaming,  and  they  finally  came 
around  and  agreed  to  name  the  cJficials  in  the  final 
report." 

Another  common  complaint  is  that  GAO  reports  lack 
timelioess.  "G.-\0  repons  are  often  more  history  than 
investigation,"  one  Congressional  source  said.  For  exam- 
ple, each  year  the  G.AO  reviews  all  major  weapons  sys- 
tems (about  seventy  at  present)  and  deluges  Congress 
with  dozens  of  individual  repons  in  March  and  April. 
But  the  studies,  while  timed  to  help  the  armed  services 
and  appropriations  committees  with  their  budgetary  work 
for  the  next  fiscal  year,  are  based  on  June  30th  data  of 
the  previous  year.  Thus,  the  reports  are  at  least  nine 
months  old  and  often  hopelessly  out  of  date.  A  GAO 
auditor  says  they  are  trying  to  use  more  current  data,  but 
Richard  Kaufman,  Joint  Economic  Committee  economist, 
says  he  has  seen  no  improvement.  The  delay  prompted 
an  aide  to  Rep.  Les  Aspin  (D.,  Wis.)  to  ask  the  GAO 
to  compute  cost  overruns  of  major  weapon  systems  quar- 
terly, on  the  basis  of  Selected  Acquisition  Reports  (SAR). 
The  GAO  said  that  would  take  twenty-seven  man-days 
to  do  and  refused.  Aspin's  aide  said  it  would  take  two  or 
three  hours  to  add  up  the  figures  already  computed  in 
the  SARs  and  volunteered  to  do  it  himself  if  the  GAO 
would  make  the  reports  available.  GAO  said  it  couldn't 
do  that,  but  did  agree  finally  to  take  on  the  job  itself. 
Four  months  after  his  latest  request  for  the  SAR  figures, 
Aspin's  aide  is  still  waiting. 

Another  frequent  criticism  is  that  the  GAO  suffers 
from  an  "accountant's  mentality,"  as  one  Senate  com- 
mittee aide  puts  it,   (It  employs  2,343  accountants,  but 


only  seven  economists.)  Despite  some  attempts  by  Suats 
to  hire  more  economists,  statisticians,  mathematicians  and 
other  nonaccountant  types,  Kaufman  says  he  has  not  'seen 
any  evidence  of  broadened  professional  expertise"  in 
GAO.  He  and  others  also  believe  that  GAO  is  wasting 
some  of  its  manpower  on  trivial  studies. 

But  the  most  disturbing  criticism  of  the  GAO — 
and  one  of  the  best  documented — is  that  when  thi.ngs  get 
hot,  it  tends  to  wilt.  A  partial  list  of  the  evidence: 

*A.  Ernest"  Fitzgerald,  the  former  Deputy  .Assistant 
Secretary  of  the  Air  Force  who  blew  the  whistle  jn  the 
billion-dollar  cost  overruns  on  Lockheed's  C-5A  jet  trans- 
ports, charges  that  the  "GAO  was  a  conscious  part  of  the 
C-5A  cover-up.  The>-  knew  about  it  before  1  did."  When 
Lockheed  later  pleaded  that  it  was  on  the  verge  of  bank^ 
ruptcy  and  asked  Congress  for  a  handout,  the  GAG  was 
slow  in  attempting  to  determine  the  validity  of  Lock- 
heed's claims  of  indigence.  When  Senator  Proxmire,  in 
March  1970.  first  requested  that  GAO  check  on  Lock- 
heed's financial  condition,  Staais  replied  in  May  by  sending 
him  a  copy  of  the  firm's  annual  report,  plus  some  financial 
statements  provided  by  the  Air  Force.  When  Proxmire 
and  Sen.  Richard  Schweiker  (R.,  Pa.)  wrote  Staais  in 
September  of  1970  that  "we  have  no  official  information 
as  to  either  the  cause  of  their  difficulties  or  the  extent  of 
them."  Sraats  finally  attempted  to  get  the  necessary  data, 
but  ran  into  a  roadblock-  In  November  1970  he  wrote 
to  Proxmire  that  "We  have  been  unable  to  conduct  a 
study  of  Lockheed's  financial  capability  to  deliver  C-5A 
aircraft  because  we  have  not  been  able  to  gain  access  to 
the  necessary  data."  Even  though  GAO  had  clear  statu- 
tory authority  to  demand  the  Lockheed  data  and  present 
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■it  to  Congress,  Staatj  worked  out  a  "compromise"  with 
the  Depanraeni  of  Defense  whereby  GAO  could  look  at, 
but  DOl  copy,  the  data  and  could  tell  Congress  only  its 
opmioo — not  the  facts  on  which  it  was  based — as  to 
whether  Lockheed  was  financially  capable  of  producing 
the  transport-  Staais  was  criticized  for  so  quickly  aban- 
doning GAO's  statutory  authority. 

More  recently  the  GAO  has  come  under  renewed  at- 
tacks for  its  handling  of  another  C-5A  study.  Proxmire 
had  asked  the  GAO  to  investigate  statements  made  before 
the  Joint  Economic  Committee  in  1971  by  former  Lock- 
heed manager  Henry  Durham.  Durham's  key  charge  was 
that  Lockheed  had  falsified  C-5A  production  records  in 
order  to  accelerate  federal  payments.  While  GAO's  At- 
lanu  of&ce  confirmed  virtually  all  of  Durham's  assertions, 
Staats  rejected  much  of  the  report's  findings — without 
justification,  according  to  Fitzgerald.  On  March  3,  1973, 
Congreisionai  Quarterly  reported  that  it  had  obtained 
documents,  including  some  sworn  affidavits,  from  other 
former  Lockheed  employees  which  also  showed  that  Lock- 
heed was  grossly  deceiving  the  government  through  the 
falsification  of  records  and  parts  for  the  C-5A. 

•The  GAO  promised  Rep.  Wright  Patman  (D.,  Tex.), 
chairman  of  the  House  Banking  and  Currency  Committee, 
that  it  would  issue  a  report  on  August  23  last  year  con- 
cerning the  use  of  GOP  campaign  funds  in  the  Watergate 
bugging  incident.  After  chief  Republican  fund  raiser  Mau- 
rice Stans  telephoned  Philip  Hughes,  director  of  the  GAO 
election  office,  Siaats  ordered  Hughes  and  a  GAO  auditor 
to  fly  to  Miami,  where  Stans  was  attending  the  GOP 
convention,  and  discuss  the  report  with  him.  By  do'mg 
this,  the  GAO  delayed  issuance  of  the  report  and  broke 
an  appointment  with  Patman's  committee  staff  to  discuss 
it  '.vith  them.  Charged  Patman:  "The  GAO  has  taken  the 
position  of  conferring  and  cooperating  with  those  being 
investigated,  while  refusing  to  discuss  the  case  and  provide 
information  to  the  staff  investigators  of  the  Banking  and 
Currency  Committee.  ...  I  have  received  no  adequate 
answer  for  GAO's  failure  to  live  up  to  its  promises  and 
at  this  point  1  can  only  conclude  that  it  is  allowing  its 
investigators  to  give  the  Republican  Party  time  to  put  a 
good  face  on  this  sordid  affair."  While  the  report  even- 
tually issued  by  the  GAO  was  not  a  whitewash,  it  raised 
very  serious  questions  about  both  GAO's  loyalties  and 
methods  of  ojxraiion. 

*Gary  Sellers,  legislative  assistant  to  Rep.  Phillip  Bur- 
ton (D.,  Calif.)  and  a  former  Nader  associate,  tried  in 
late  August  1972  to  obtain  White  House  payroll  records. 
Sellers  believed  that  the  White  House  had  broken  its 
promise  to  Congress  to  hire  no  nsore  than  the  540  staffers 
approved  by  Congress.  He  also  thought  that  the  names 
of  some  of  those  involved  in  the  Watergate  incident  might 
turn  up  on  recent  White  House  payrolls.  On  August  25 
Burton  wrote  to  Staals  asking  the  GAO  to  obtain  recent 
payroll  records  for  him.  Under  the  Budget  and  Account- 
ing Act  of  1921,  the  GAO  has  a  right  of  immediate  access 
to  all  payroll  records;  it  is  not  even  required  to  give  notice 
but  can  walk  right  into  the  agency  and  demand  to  see 
them  then  and  there.  Staats  wrote  back  to  Burton  that  he 
would  comply  with  his  request.  However,  in  a  letter  dated 
August  31  Staats  informed  Burton  that  the  White  House 
had  refused  GAO  access  to  the  records  until  H.  R.  Hal- 
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deman  personally  approved.  Haldeman  was  ■•■ixi.  trav- 
eling with  the  President  and  aou'.d  not  be  back  ilntil 
September  5.  Accordmg  to  Seliers  the  G.\0.  rather  than 
asserting  its  authority  to  obtain  the  payroll  records  immer 
diately,  "just  rolled  over  and  played  dead."  G.^O  did  not 
finally  obtain  most  of  the  payroll  records  for  Burton  until 
after  the  election,  more  than  r»tj  months  after  Burton's 
original  request.  Sellers,  whose  investigiuon  did  reveal 
that  the  White  House  had  hired  more  than  sixty  unau- 
thorized staffers,  charges  that  the  GAO  caved  in  to  the 
White  House,  failed  to  represent  Congress'  i;:".eresls,  and 
even  lied  to  him  about  the  existence  of  certain  files. 

While  the  GAO  has  pursued  some  of  its  investi- 
gations with  something  less  than  the  zeal  one  would  hope 
for  from  a  watchdog  agency,  it  is  also  irue  that  it  is 
hampered  in  many  of  its  inveiagatioos  by  lack  of  statu- 
tory authority.  Incredibly.  Congress'  waichciog  does  not 
have  the  right  to  subpoena  contractors'  records,  nor  can 
it  go  directly  to  court  to  stop  an  agency  from  illegally 
withholding  records  from  GAO's  purview.  When  a  scan- 
dal arose  several  yean  ago  cooccmiag  the  m'lsuse  of  PX 
funds,  the  GAO  could  not  investigate  because  nonappro- 
priated ftmds  were  involved — that  is,  the  ftinds  misjisfd 
were  receipts  from  PX  clubs,  ikh  nxjoey  appropriated 
by  Congress. 

^Moreover,  the  1921  Bodgct  and  Accounting  A«  ap- 
plies no  sanctions  against  ageDC«  which  iDegally  refuse  to 
grant  access  to  records.  Thus,  the  Drfense  Department 
and  LRS  can  flout  the  1921  Act  with  impumiy,  knowing 
that  GAO  has  no  legal  recourse.  Sen.  William  Fulbright 
(D.,  Ark.)  has  introduced  legisiatioo  that  would  cut  off 
funds  from  any  agency  that  refused  to  provide  requested 
information  to  Congress,  iiKlutSng  the  GAO,  within  sixty 
days  of  the  request.  Sen.  Abraham  Ribicoff  (D.,  Conn.) 
has  also  introduced  a  bill  that  would  provide  GAO  with 
adequate  legal  authority  to  obtam  iniormauon  from  recal- 
citrant agencies.  (The  GAO  3  expected  to  recommend 
a  similar  bill  to  the  Senate  Govemmect  Operations  Com- 
mittee.) The  Ribicoff  bill,  which  passed  Lhe  Senate  in  1970 
only  to  die  in  the  House,  stands  a  fair  chance  of  passing 
the  Senate  again.  "There  is  a  '.^mpcrainent  around  here 
to  strengthen  GAO  in  light  of  the  current  battle  with  the 
Administration,"  a  committee  source  said.  However,  there 
is  no  indication  that  Representative  Hoiifield  is  any  less 
inclined  to  protea  California  defense  contractors  by  keep- 
ing GAO  as  impotent  as  is  legally  possible. 

Even  without  new  legal  autbctity,  however.  GAO  could 
significanUy  increase  its  value  to  Congress.  Elmer  Staats 
.  obviously  learned  his  lesson  weil  frtjm  the  Hoiifield  hear- 
ings on  former  Comptroller  General  Campbell — in  fact, 
he  was  chosen  to  replace  CampbeU  partly  on  the  basis  of 
his  blandness — and  his  first  rule  as  GAO  chief  has  been 
to  walk  softly  and  carry  a  smail  sticit.  Staats  is  a  very 
competent,  politically  sensitive  administrator  who,  unfor- 
tunately, often  confuses  objectivity  with  passivity  and  thor- 
oughness with  red  upe.  Thd'CAO  couid  monitor  the  ex- 
ecutive more  aggressively  and  effectively  without  losing 
its  objectivity.  GAO  may  weU  be  Congress'  most  potent 
tool  in  its  fight  against  executive  encroachment,  but  it  is 
clear  that  both  the  watchdog's  bark  and  bi;e  could  be  a 
bit  more  ferocious.  1 1  D 
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[From  The  Washington  Post,  April  28,  1975,  p.  A22] 

ffe  Future  of  the  IRS 


THE  INTERNAL  REVENUE  Service  has  become '  a 
popular  subject  for  congressional  scrutiny.  At  least 
half  a  dozen  panels  are  now  looking  into  various  aspects 
of  IRS  operations,  from  the  treatment  of  ordinary  tax- 
payers to  recent  political  intelligence-gathering.  But  it  is 
not  yet  clear  to  what  extent  Congress  wiU  foUow  through 
by  considering  the  broad,  basic  issue  of  the  role  of  IRS.  • 

A  good  example  of  fastening  firmly  on  a  corner  of 
the  problem  is  the  widespread  interest  in  restricting 
access  to  income-tax  returns.  The  need  for  tough  new 
rules  was  amply  shown  during  the  Nixon  years.  Indeed, 
there  are  few  more  sensitive  records  systems  in  the 
government,  since  IRS  is  the  only  agency  that  collects 
detailed  annual  reports  on  the  finances  of  most  citizens. 
Yet  that  is  just  one  aspect  of  LRS's  extraordinary  power 
over  people's  fortunes  and  lives.  The  agency  also  has 
exceptional  authority  to  investigate  citizens'  activities, 
to  collect  private  information  by  administrative  summons 
—often,  as  with  banlc  records,  without  the  taxpayer's 
knowledge  or  consent— and  to  seize  property  in  the 
most  peremptory  ways.  Thus  the  basic  question  is  how 
the  whole  panoply  of  IRS  powers  ought  to  be  used. 

Some  answers  are  obvious.  IRS  should  be  scrupulously 
apolitical;  its  awesome  powers  should  not  be  misused  to 
help  political  friends,  to  harass  those  regarded  as 
''enemies,"  or  to  collect  information  unrelated  to  the 
enforcement  of  the  laws.  But  the  answers  are  not  so 
simple  when  one  proceeds  to  the  problem  of  how  IRS's 
records  and  investigative  strengths  should  be  used  in 
legitimate  federal  law-enforcement  efforts. 

At  present,  IRS  does  share  its  resources  with  other 
agencies.  Last  year,  for  instance,  8,210  returns — out  of 
a  total  of  81.5  million — were  made  available  to  other 
•federal  offices;  7,876  of  those,  or  93  per  cent,  went  to 
the  Justice  Department  and  U.S.  Attorne>-s.  Even  more 
significant,  IRS  agents,  with  their  specialized  investiga- 
tive skills,  have  been  invaluable  in  recent  probes  of 
organized  crime,  fraud,  and  corruption  in  many  states. 
■  Many  people,  including  IRS  Commissioner  Donald  C. 
Alexander,  believe  that  such  general  law-enforcement 
activities  should  be  cut  back,  that  the  sharing  of  tax 
returns  should  be  tightly  curbed,  and  that  IRS  should 
function  almost  exclusively  as  a  revenue-collecting 
agency.  This,  of  course,  has  great  surface  appeal  and 


some  real  advantages.  It  would  greatly  reduce  the 
possibility  that  tax  returns  might  be  misused  by  other 
agencies,  or  that  IRS  might  become  entangled  in  im- 
proper surveillance  projects  again.  It  could  enhance 
public  confidence  and  might  even  produce  more 
revenue.  For  instance,  if  taxpayers  could  be  sure  that 
their  returns  would  not  go  to  U.S.  Attorneys  or  the 
FBI,  corrupt  officials,  drug  dealers  and  the  like  might 
even  report  and  pay  tax  on  all  their  illegal  gains. 

But  the  isolation  of  IRS  along  those  lines  has  all 
the  defects  of  its  merits.  As  Deputy  Attorney  General 
Harold  R.  Taylor  Jr.  testified  before  a  Senate  panel 
last  week,  such  strict  curbs  on  the  sharing  of  resources 
would  greatly  hamper  the  Justice  Department's  ability 
to  prosecute  white-collar  crime,  corruption  and  other 
offenses.  The  enforcement  of  tax  laws  might  also  be 
hurt.  Moreover,  if  denied  access  to  IRS  files  and 
specialists,  other  federal  agencies  might  be  driven  to 
create  or  enlarge  their  own  financial  intelligence  units 
thus  opening  up  new  problems. 

All  this  is  not  to  say  that  the  present  s>'stem  is  perfect. 
The  sharing  of  tax  returns  for  non-tax  law-enforcement 
purposes  does  raise  privacy  problems  and  no  doubt 
limits  some  citizens'  compliance  with  tax  laws.  The 
demands  on  IRS's  limited  manpower  can  be  too  great. 
Finally,  if  IRS  is  to  continue  to  ser\'e  as  an  arm  of 
general  law  enforcement,  the  agency's  special  powers 
to  search  and  seize  ought  to  be  re-examined.  Congress 
authorized  such  shortcuts  of  due  process  for  ta.\-collec- 
tion  purposes,  not  so  the  agency  could  function  as  a 
•  proxy  for  other  offices  whose  authority  is  more  cir- 
cumscribed. 

The  point  is  that,  when  one  moves  beyond  the  areas 
of  obvious  abuses,  the  choices  involving  IRS  are  more 
complex  and  consequential  tlian  they  may  seem.  Tighter 
standards  and  more  consistent  oversight  could  reduce 
mkny  problems,  especially  in  regard  to  tax  returns.  Cut 
overall,  defining  the  role  of  IRS  is  not  a  simple  matter 
of  balancing  claims  of  privacy  against  tho.^e  of  law 
enforcement,  for  there  are  interests  of  citizens'  rights 
and  governmental  effectiveness  on  every  side.  Tliis  is 
the  kind  of  problem  Congress  often  ducks.  But  if  the 
current  flurry  of  studies  are  to  be  very  mcaningfni, 
such  questions  will  have  to  be    seriously  addressed. 


411 


[From  The  Washington  Post,  August  29,  1975,  p.  A25] 


Louise  BroKii 


Overseeing  the  IRS 


Taxpayers  expect  Congress  to  pro- 
tect them  from  unfair,  improper  or  il- 
legal actions  by  the  Internal  Revenue 
Service,  at  least  where  it  ha^  the 
power  to  do  so.  But  two  reports  issued 
by  the  IRS  in  June  show  that  Consres3 
has  not  been  doins  its  job  well  enoush. 
The  reports  were  prepared  by  the  IRS 
Inspection  Service,  which  investigates 
employees'  conduct  and  audits  IRS  op- 
erations Both  documents  show  that, 
from  1972  through  1974  —  the  years 
covered  by  the  review  —  IRS  ayenU 
clearly  exceeded  their  legislative  man- 
date in  the  enlorcement  of  the  tax  law. 
Yet  Congress  did  not  know  about  it. 

The  question  is,  why  not'  During  the 
three  year  period,  there  were  at  least 
17  ccngressional  hearings  and  reports 
on  IRS  operations.  Six  hearings  were 
routine  anrual  appropriation  reviews. 
In  the  others,  topics  ranged  from  the 
atcuracy  of  IRS  tax  advice  to  its  politi- 
cal surveillance  of  "extremists-  and 
••dissidents."  But  not  one  hearing  or 
report  c<n>osed  the  illegal  and  im- 
proper activities  going  on  in  the  Intel- 
ligence Division. 

On  Jan.  27,  1975,  the  Philadelphia 
r.ulletin  published  the  first  of  a  num- 
ber of  charges  concerning  wrongdoing 
bv  IRS  agents.  Once  alerted  by  the 
press  Congress  demanded  answers.  In 
response,  the  IRS  released  several  re- 
ports on  its  intelligence   gathering. 

One  document  shows  that  one  un- 
dercover agent  engaged  in  extortion, 
the  sale  of  stolen  property  and  frau- 
dulent business  schemes  while  work- 
ing on  a  national  IRS  office  project. 


Loiiue  Brown  reports  on  the  IRS 
jor  People  &  Taxes,  published  by 
the  Public  Citizen  Tax  Reform  Re- 
search Group.  She  is  a  member  of 
the  IRS  Commissioner's  Advisory 
Group. 


and  another  was  Involved  in  gambling 
and   illegal    liquor  sales. 

The  second  document  shows  that 
•gents  in  the  IRS  Jacksonville  District 
collected  personal  and  nontax  related 
data  about  people  not  necessarily  in- 
volved in  tax  violations;  that  they  fed 
references  to  unsubstantiated  infor- 
mants or  culled  from  newspapers  into 
computerized  indexes  which  were 
never  reviewed  or  purged;  and  that 
the  material  was  available  to  other 
government  auencics. 

The  newspaper  charges  and  the  IRS 
reports  have  stirred  a  flurry  of  activity 
In  Congress.^  The  Senate  Select  Com- 
mittee •  ^"-liitcUicence  is  said  to  be 
•  probing  the  matter,  and.  since  tebru- 
«ry,  leSlsUtois  have  called  upon  IKS 
Commissioner    Donald    C.    Alexander 


and  his  top  aides  for  hearings  19  times, 
according  to  an  IRS  spokesman.  The 
subject  of  intelligence  operations  has 
taken  up  a  substantial  portion  of  the 
hearings-  in  more  than  half  of  the  19 
sessions,  the  spokesman  said. 

But  the  congressional  performance 
In  these  hearings  has  not  always  been 
reassuring.  In  the  first  place,  except 
for  the  Senate  Select  Committee,  there 
has  been  no  significant  independent 
investigation  of  the  IRS.  As  a  result, 
the  tax  agency  has  been  its  own  chief 
investigator. 

Furthermore,  a  study  of  the  hearing 
records  reveals  that  legislators  often 
do  not  understand  the  issues  or  how 
the  IRS  administers  the  law.  Conse- 
quently, they  do  not  frame  critical 
questions  and  fail  to  recognize  unre- 
sponsive answers.  The  hearings  often 
focus  on  highly  visible  issues  while 
less  obvious  problems  are  ignored.  A 
review  of  hearings  over  the  last  four 
years  shows  that  no  committee  of  Con- 
gress has  looked  at  the  entirety  of  IRS 
operations;  that  hearings  are  overlap- 
ping and  haphazard;  and  that  no  com- 
mittee has  consistently  subjected  the 
IRS  to  the  kind  of  in-depth,  orderly 
scrutiny  which  would  identify  prob- 
lems before  they  become  urgent. 

Congress'  piecemeal  approach  to 
IRS  oversight  means  that  too  littie  is 
still  known  about  the  tax  agency  ahd 
that  too  many  matters  escape  congres- 
sional inquiry.  This  situation  will  con- 
tinue until  Congress  requires  the  tax 
agency  to  present  detailed,  regular  re- 
ports on  its  administrative  practices  to 
a  committee  whose  members  have  both 
the  authority  and  the  will  to  provide 
informed  and  vigorous  IRS  oversight. 
Such  a  committee  would  need  authori- 
'  zation  to  inspect  tax  returns  and  to 
check  agency  data  independently. 

Such  oversight  should  assure  that: 
(1)  The  IKS  gives  taxpayers  correct 
advice  and  prepares  tax  returns 
accurately;  and  that  it  handles  both 
taxpayer  complaints  and  its  routine 
services    promptly   and    responsibly. 

(2) -The  IKS  apprises  taxpayers  of 
their  rights  in  audits,  tells  taxpayers 
«hy  their  returns  are  being  audited; 
applies  the  law  reasonably  and 
impartially;  and  reviews  its  own  audit 
procedures  adequately. 

(3)  The  IKS  apprises  taxpayers  of 
their  rights  to  appeal  assessments  both 
wilhin  the  agency  and  before  the 
courts;  that  IRS  appeal  procedures  he 
provided  promptly  and  evcnhandcdly. 

(4)  The  IRS  give  delinquent  taxpay- 
ers detailed  information  about  the 
help  it  can  give  in  bardstiip  case*,  «s 


well  as  Information  about  the  conse- 
quences of  failure  to  pay,  well  in  ad- 
vance of  IRS  collection  actions;  that 
taxpayers  are  informed  of  their  rights 
in  collection  actions  and  that  the  IRS 
procedures  are  administered  fairly. 

(5)  The  IRS  observes  the  law  in  re- 
gard to  privacy  of  income  tax  returns, 
and  reports  annually  on  the  numbers 
of  returns  disclosed,  the  agency,  com- 
mittees or  mdividuals  to  whom  infor- 
mation is  disclosed  and  the  reasons  for 
the  disclosure. 

(6)  The  IRS  complies  with  the  Free- 
dom of  Information  Act;  that  it  pro- 
vides a  detailed  report  of  its  handling 
of  FOI  requests  and  that  the  report  be 
reviewed  by  the  committee  with  the 

organizations     and     individuals     who    . 
have  made  such  requests.  , 

(7)  The  IRS  does  not  engage  in  intel- 
Lgence  gathering  and  surveillance  for 
improper  purposes  and  does  not  col- 
lect, maintain  or  disseminate  nontax- 
related  information;  that  the  IRS  re- 
port regularly  on  its  intelligence  activ- 
ities and  that  such  reports  be  verified 
independently  by  a  committee  investi- 
gator. 

There  are  currently  three  bodies  of 
Congress  which  have  the  authority  to 
inspect  tax  returns  and  to  monitor  the 
IRS,  and  which  could  carry  out  such  a 
program.  They  are  the  House  Ways 
and  Means  Oversight  Subcommittee,  . 
the  Senate  Finance  Subcommittee  on 
AdministraUon  of  the  Internal  Reve- 
nue Code;  and  the  Joint  Committee  on 
Internal  Revenue  ta.xation. 

At  present  none  of  these  committees 
is  properly  staffed  to  undertake  a  com- 
prehensive and  conUnual  monitoring 
of  the  IRS,  and  only  one  has  indicated 
a  firm  desire  to  do  so.  However,  the 
information  which  has  emerged  on 
IKS  intelligence  gathering  alone  shows 
that  one  of  the  committees  must  shoul- 
der the  responsibility,  and  soon.  And 
once  a  committee  has  Indicated  Its  de- 
sire to  exercise  effective  and  ongoing 
IRS  oversight,  it  should  receive 
prompt  and  adequate  support  from  the 
Congress.  Otherwise,  taxpayers  wiU 
have' good  reason  to  question  claims 
that  the  Congress  is  protecting  their 
rights-  ■  • 
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[From  Christian  Science  Monitor,  February  27,  1973] 


Take  heart^^-^lBlx 


•  I 


now 


TtaM*  arc  taxing  dayt  (or  the  Iu|^nt|l 
IU««Qu«  8«rvlec,  a«  wcU  as  (or  the  Joht^icim 
taxpayer,  In  more  way*  than  on*.       ,    ,  V 

Tu4>ay«f«  are  ateunuog  tliaii'  IwmllUiir 
amni^  (MMure:  tiitfie)w4  ptn^firint  (iytx  $ 


Om  tf  tht  cltargn  critics  (requently  hurt  at 
the  OtS  la  ttot  it  apemb  too  mwti  time  and 
money  ehaatB(  comparatlvvly  ttttle  money, 
that  U.  ifivaalliating  ttM  retuiVAf  Indlvldu*! 
taiq»ay«n  rftther  than  thoae  et  tiarae  corpo- 
nUMM  «4w«  there  might  be  »  poaalbUlty  o( 
nwrnint  more  money  (or  the  (aderal 
tlrWMMry.  ■*¥)»  ms  i»  wtair  to  the  UtUe 
•|y.'*gawtl|i«tre4iientlaa»nt'\  | 

GAO«o<Ht  sought  / 

OirlttM  wlio  hold  thli  view  want  the  gc^^jum- 
'  iMnt^l  OtiHFal  Accounting  OtOce  to  t#«ble 
?  In  WMtt  t)w  ntS's  hooka  W  order  to  Hn^iM- 
I  iMt^^fMnU'ap^attlonthat 
i  «4w  Mt  gl^  the  Qeaaral  Aeeoui 
tp  audit  IRS  books;  thi 
|)M  ait  Mn  Able  to.  mueh  to 

int»  tmmtmtioa  and  a 
ia!a  nMMi  to  totoABatloii 


_.  ,j>^  w*  Aware  W  wl||t  1 

rS»*lttra«MWJl|iM^'Mto«kai  " 
,  _  ,  Jwif  way  «t  M^iieollihg  moriey  w 
tlWHi  be Ji  ilot  prejtidii^iftte  Merita  «n 

tfl  9«Mif>f  Montoya'a  vtow  la  Ith^t 
mtimm  m^me  Vmr*  la  8i«Hlclent 
aootewber*  "fo  get  eyt^body  (Inciu. 
IRilJ  in  here  and  flguiv  out  what  the  I 
W  in  Qte  tords  tt( «  HQataiya  aide. 


IRS  defense  cogtomiry     .  . 

In  the  paat  the  ms  haa  maintained  tM 

with  n{ll|ionf  at  tax  Mtunw  ft  liecetvit  mA 

year,  itt  overall  reeord  la  exoeedlngUr  iipd 

''and  that  everybody  raakea  ooeaatoAa  wm- 

take*. 

After  hearing  a  number  ot  witneeaee. 
Senator  Uontoya  may  conclude  ,p&rt  «(  tte 
problem  iteme  (rooi  a  (ew  IRS  emptqytiaa  — 
that  they  are  reaponalble  for  fqa^^«(  tMi 
oomslatiaa  of  haraaameat  M- (udenaaa, 

Yet  the  tearing  will  probe  mcml  ha^ 
queattOM  thM  p«rM«nel  pKMem4.  It  M 
•jcpe^M  «iiteU^  t»  l*t  «>  the  iMue  ot  nl 
aecreoy. 


kk*  ttv 

liMcb 

Mnoti 

...^^  ^.^.j>f  .cri^—^-^- --y- 

tliree  witnesses  be(ore  the  Mentoya  con^ 
mittee  can  be  expected  to  decry  IRS  wcteey, 
and  recommend  that  the  Senate  make  the 
IRS  provide  more  Informatkm  tts  the  Bub<i<i 
about  tu  workings.  Jbey  ar«  Rep.  WUllBm  • 
Moorhead  (D)  o(  Pemu[$1v{inla,  chalrraAn  <d 
the  House  subcommittee  tluit  held  Uurt  year's 
Freedom  of  Information  bearing;  am)i  Mr. 
and  Mrs.  PhllUp  Long,  ta^q;»ayeni  from 
Belle vue,  Washington,  whp  wm  a  lengthy 
court  iMttle  to  gain  access  to  IPIS  documents 
which  the  agency  would  not  voluntarily 
provide  them. 

Witnesses  scheduled  to  appear  b«(ors  the 
Montoya  committee  Include  tax  experts  and 
otflclaU  of  firms  which  help  taxpayers  (Ue 
their  returns.  IRS  officials  are  expected  to  be 
In  |he  audience  during  the  t^t  two  days  o( 
hedvlngs  to  note  the  complaints. 
fb»  third  day,  IRS  Commissioner,  Johnnie 
'  Walters  will  be  a  principal  witness.  "How 
answer  the  complaints  which  seem 
Senator  Montoya  will  ask,  "and  how 
propose  to  prevent  recurrence?" 
Senator  already  has  said  the  com- 
iWlll  delve  Into  "the  IRS'  handling  o( 
If'  tax  problems,  into  IRS  enforce- 
llaw.  and  into  auditing  praotlcea." 
The  result  may  be  the  clearest  view  tax- 
payers y«t  have  had  into  the  way  the  IRS 
operates,  the  problems  It  and  taxpayers  (ace, 
and  the  avenues  o(  change  which  are  needed. 


plain 

taxpa) 

ment 
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[From  Congressional  Research  Service,  People  And  Taxes,  October  1974] 


IRS:  'They  Protect  Their  Own' 


bi  LOuiw  Brovkn 


There    art?    a   lot    of   uoftafpy 
people   around   the    cJuicry  whc 
aay  chat    the   IRS  treats  t.'ieni 
unfairly,   and  that    the  tax  peo- 
ple  won't    listen   or  help. 
Their   complalnta    land    In   t!le 
offices   of  Confirtrssmen,   public 
Interest    groupa ,    far-right 
organizations    like    the   Liberty 
Lobby,   and,   of  course,  the   IRS 
Itself.      The   revenue  people 
usually  reoly  that    (a)   the  tax- 
payer  Is   the   problem,    not   *he 
IRS  and    Cb)    nobody   loves  the 
taxman,    aryway. 

However,   officials    In   the 
IRS   national    office   are   now 
taking  a  closer   look  at  hand- 
ling  cltlren   complaints.      They 
vant  to  ma;;e  sure   that   tajpay- 
era  with  problems   do  get    »   fair 
and  synipathetlc  hearing.      These 
Washington,    D.C.    officials   are 
acutely    aware   that   people   can 
take   out    their    frustrations 
about    Inflation,    unemployr^ent , 
business    failure  and  crooV;ed 
government   on  their  tax  re- 
turns.     And  they   don't  want 
that    to   happen. 

-nwOT  Complaintj 

There   are  three   kinds  of 
complaints  that    IH3   investiga- 
tors  ought  to  Isolate  and  focus 
upon.      One   Involves   computer- 
generated  errors   which   leal   to 
wrong   bills.      Another   involves 
people   errors — wrong  Judgn^nts 
covered   up   by   deliberate   rude- 
ness and  refusals   to  reverse 
decisions.      The    third   involves 
outright  threats    and  harassment 
of  taapayers.      Sometimes    a   sln- 
ple    computer   error   triggers   a 
chain  reaction  which  Involves 
all  these  things. 

LfTtta  Excuw 

Some   efforts   have    already 
been   niade   to   resolve    these   pro- 
blems,   and  by    all   the   norms   of 
standard   practice,    others 
should   simply   not    occur.      There 
are,    for  Instance,    routine  ways 
to   stop   a   computer   from   Issuing 
wrong   notices.      But    somehow 
they  don't  work.      And    IRS  has 
an   Internal    Inspection   3er-/lce 
which   should   review    cases   of 
taxpayer  harassment .      But    IRS 
doesn't   tell    taxpayers   about 
the    Inspection   Service's   man- 
date  to   helD   them.      There   are 
no   brochures   explaining  where 
taxpayers    can   report    threats 
without    fear  of   retaliation, 
or  telling  them  what  they 
should  expect    from   an    IRS   In- 
TBStlgatlon. 

Not  an  Lmi  Job 

or  course,   dealing  with  tax- 
payers  Is  not  an  easy   Job. 
Many   people   slsply   do   not    real- 
ize  that  "Congreaa,    not    the    IRS, 
is   responsible    for   the    confus- 
ing and  unfair  laws   which  en- 
rage them.      Confronted  with 
their   own  mistakes,    many   tax- 
payers want  to  argue   the   logic, 
not   the    legality,    of  their  ac- 
tions.     The   agency    adopts   a 
protective   Indifference   to  this 
kind  of  attack.      Moat   employees 
won't    "waste   time"    on   such   com- 
plaints,   and   It's    hard   to   Dla.-ne 
them.      After   all,    they    dldr.'t 
pass    the    laws    which   Infuriate 
the   taxpayers.       Instead,    they 
have  the  often  unpleasant  task 
of  making  sure   the    laws   are 
obeyed. 

Ftir  and  Hrfptui 


But  conceding  that  the  Job 
Is  difficult,  the  IRo  should 
make  sure  that  Ita  people  are 
both  fair  and  helpful.  Even 
confused  taxpayers  who  blac*? 
everything  on  the  IHS  should  be 
told  how    the    law    Is    made,    a-nd 


how   proper  planning   could   oaae 
tht-lr   tax   Dvinlena.       Certainly 
they   woulJ   becom^   nope    coopera- 
tive  and  b.'tter-lnformed   citi- 
zens. 

Spemty  Rmou* 

And   people   deserve   a  speedy 
rescue   when   they   are    victimized 
by    IRS   machines.      Comouters 
store    the   accounts   of   all    117 
million  returns  which    flow  Into 
IRS  offices,    and  they  spew  out 
trillions    of  corrections,   warn- 
InRS,    payment    demands,    and 
threats   of  seizure.     Outwlttlog 
the   relentless,   slngle-f^lh'Je'^ 


computer?   which   torment   moaem 
man    tskt?    a   mein  mind   ind   an 
Iron   will.      One   newirapvr   col- 
umnist,   :*tuoirated  past   despair 
by   a   flood  of  bills   from  a  re- 
cord ccirpany,    finally  put   one 
of  his   protest    letters   in   a 
company  -envelope  marked   "re- 
turn  postage    i^u:iranteed- "      He 
wrapped  up  a  a^x  of  bricks, 
taped  the  envelope  on  top,    and 
mailed   It.       (He    n;ture8   it    cost 
the  comoanv  at    least   1^0.)     The 
bills   stopped   comlnc 

These  episodes  might  be   fun- 
ny   if  they   were   not    so   potentl- 


Consumer  Complaint  Proposals 

The   following  are  Tax  Reform  Research  Group  sugo"tions  for  an  IRS  com- 
plaint service.     Please'  send  us  your  o«i  ideas-we'll^pass  tnem  along  to 
the  iRS. 


Purpose 

(a)     To  respond  to  ta»payers' 

complaints  and  to  assist  in  re- 
solving them,      (b)     to  Identify 
and  study  root  causes  of  taxpayer 
complaints,  and  to  maice  reconwen- 
dations    to  the   Commissioner  on 
ways  to  "liminate  causes  of  com- 
plaints. 

Organization 

Th?  IRS  would  establish  a  com- 
plaint section    in  the  Taxpayer 
Services  Division  of  t^e  National 
Office.     Eacn    IRS  local   office, 
regardless  of  siie.  would  hava  at 
least  one  specialist  whose  sole 
duty  would  be  to  solve  taxpayer 
complaints.     The  local  office  spe- 
cialist would  report  to  tne  Tax- 
payer Service  Division  Chief  at 
the  District  Office.      District  Of- 
fice  reports  would  go  to  the  Na- 
tional   Office  Taxpayer  Service 
Division. 

Staffing  of  local  office  com-      ■ 
plaint  departments  would  vary  with 
ihe  size  of  the  IRS  offices  and 
demand  for  services.     The  special- 
ists would  be  easily  accessible, 
hiqnly  visible,  and  able  to  re- 
spond to  telephone,  letter,  or 
w«lk-1n  comp'al^ts. 

Qualifications 

The  complaint  specialists  would 
be  highly-trained,  full-time  pro- 
fessionals thoroughly  Itnowledge- 
able  aLout  IRS  procedures  I  moti- 
vated tc  provide  helpful  services 
to  taxpd,ert. 

Responsibility 

The  socialist  would  co-TCct 
flccounfno  and  billing  errors 
{sjcn  as  oa/iMnts  posted  to  wrong 
ac-ci^nts  and  intercede  on  behalf 
of''u^?'^f^rs   in  disputes  with    IRS 
off'clalW-    for  example,   a   U»pay- 
er  denied  th-5  opportunity   to  pay 
his  or  ncr  tax  olll    If'  InsuH- 
iwnts,    cojld  cc-nelaln   to    tr-e 
.^jt'.ioli'.l,  «ho  would  take  tht 
ccr-laiit  to  uie  Collett^on; 
e.incl.  Chief.      If  a   la^oavA-  ac- 
cuses ar.    nS  emplcyve  of  harass- 
rvnt      tfie  specialise  would  t^ke 
t.v/caie  tu  the   IP.3  '.nspecdon  01- 
i;i*ioii   f'.r  l.-ivestig'it'on.     rt;  or 
sr-  would   rt-jo.-.   brfCk.   to    the    tax- 
pdycr   an-,  r^-.l-e   .TViftthly   resorzs   to 
l^t  Disrr'ct  Chief  if  Tanca/er 
iervic;*-  on  thr  types  and  causes 
of   ron^ililnts  . 


Authority 


Ihe  specialist  would  be  able  to 
stop  l-ssi-^^ce  of  cofnputer-;^'.'*rat- 
Pd  notlrcs  and  stop  any  cor.plUn-.e 
ir[ior',  rending  conpletlnn  of  -in 
inv-riiation.  H«  or  she  would 
hav  a..'rtorlty  to  In'tlote  lnye:.t- 
ifintlnni   in-l  nr<i9r  nther^    to   tio 


so.     After  Investigations  are  ro«- 
pleted  and  errors  corrected,  the 
specialist  would  t\a-^e  sole  author- 
ity  to  order  actions   resumed  which 
he  had  caused  to  be  stopped. 

While  the  specialist  could  or- 
der investlgaticns  and  assist   in 
them,  he  or  sne  would  not  be  able 
to  reverse  the  decisions  made  by 
IRS  audit  or  collection  officials. 
His  or  her  role  would  be  to  Initi- 
ate Investigations,  enplain  the 
taxpayer's  side,  and  tell   the  U*- 
payer  abjut  actions  taken  on  the 
coo^ld'nt.      For  ex2mple.  If  a   tax- 
payer receives  a  notice  of  sel- 
'ure,  but  believes  her  bill   1s 
■    paid  in  full,  the  specialist  could 
order  the  Collettion  Division  to 
suspend  action  until   the  Collec- 
tions Branch  Cmef  revle-s  and  de- 
cides  ue  caie.     Tie  specialist 
herself  would  not  have  the  power 
to  decide  the  case.     However,  she 
would  have  powa--  to  maintain  the 
"hold"  on  the  collection  action. 

Check  Back 

After  a  definite   tire  period— 
perhaps  two  weeks— (he   IRS  of- 
ficials conducting  the  investiga- 
tions would  be  re<>u1red  to  give 
the  specialist  i  progress  reoort. 
i,(h1ch'ln  turn  nould  be  passed  on 
tb  the"taxpayer.     If  the  lR3-r«-  _ 
sponse  is  superficial  or  unsctls- 
factory,   the  speclal'st  would  o^- 
der  further  action,'  If  mort  1n- 
foraatlon  were  needed,   tfie  spe- 
clalisr  would  ask  ttie   taxpayer  to 
supply  It.  ,  .   ,       > 

Information  on  ccmplalnt  ana 
Investigation  results  should  be 
Included  in  the  t2ipayer  s  file, 
and.  v^.en  cor;plair.t  is  ^de  a- 
gainst  a  specific  IRS  errployee.  \n 
the  employee's  personnel    Mle. 

Publicity-lnfof  motion 

IRS  should  l-.cluJe  Information 
about  the  complaint  departrent  In 
audit  and  collection  rotices.  and 
.     Ifi  the  returns  p^ckeU  mailed  an- 
nually  to  ta-.-ia/ers.     Posters 
placed  in  IRS  offices  shou'd  ex- 
plain the  availability  of  com- 
t-lal'it  services.     Taxpayers  who 
take  a  ctwplalnt  should  be  given  a 
written  notice  of  the  na-'ne  of  the 
IRS  specialist  handling  his  or  i«r 
case,   aid  where   the  specialist  can 
be  reacned.      The  fotice  rfou'd  ex- 
plain how  t/ie   inwestigati-jn  will 
be  conducted  and  wt.at  acH-ns  «y 
result. 

Oversight 

L-nder  tf*  direction  of  the 
Joint  CoowiUte';  on   Internal    Reve- 
nue  T^iatlon.   V-t  General   Account- 
ing Office  would  conduct  ■)"  annual 
1nvcstl'|otlon  of  the  efflrloncy. 
ef fect1ven«ss  and  equity  of  the 
complaint  sef  Ice. 


ally  dangerous   --  4t    leist    for 
taxpayers.      The    ti.\r.V'T   for  them 
is  that   the   IB."^  will  no'-    redeem 
its   bricks   —    It    wjn't    adictt    It 
has   mode    a  mistake,   and  pne   day 
the   taxpayer  may   w^ke    up   to 
rind  that   his   bank  account  and 
his   wages   have    been   selied    for 
a  debt   he  does   not  ewe. 
Skilt*d  Raprwantltivu 
While   machines   -ake   errors, 
IRS  employees   make   errors   too, 
mistakes    in   Judperent    and  the 
way  thev  do  their  Jo^s.      In 
thene   situations   taxT^ay-rs  need 
skilled   represent2'.lve-j   to  pro- 
tect   them   from  ever-.ealous 
■  ot'flclals.      A  certified  oubllc 
accountant    told   hew   his   alaTr:ed 
client    woke   him   at    7    a.r.    one 
mornlne:   to   say   the    Ir^S  was 
claiming   he   owed    frur   vears   of 
back    taxes,    althou.-n   he   Wnew 
his   account   was    p.ild   In    full. 
'he   taxpayer   did    r..;t   knew  w-y 
the   IRS  was   after  il-,    or  ho* 
to  stop  a  seizure   -ithout  pay- 
ing taxes   he   did   net    owe.      The 
CPA  called    a   contact    In   the   IRS 
Collection  Division,   and  asked 
for  help.       It    turned   out   that 
his   client  was   belr.p;  durjied 
for   someone   else's   tax   nebt. 
The    revenue   officer  had  made 
the   threatening  call  because  he 
thought    the    man   ml^ht    "be   re- 
lated  to"   the   other   taxcay-r. 
Only   tne   CPA's    ciul>:k   interven- 
tion and  heloful  connections 
saved  his    client    from   an   Illeg- 
al  assessment. 

Low  Starts 

People  who  cannot   afford 
that   kind   of  help   Just    ^ave   to 
pay  up,   even  if  thej    must  bor-- 
row  at   high  interest   to  do  It. 
And   there   are    pleniy   of   loan 
sharks    arcund   to  help    out. 
That's    where   a  Wlsior.sln  wido** 
-ent    In   order  to  p^/   *^^^  ^** 
sill,   although   the   I^  could 
?a3lly  have   arranged   for  her  to 
aay   off   the   small   sue   In   in- 
stallments.     The  tax  agency  had 
audited  the  50-yea7-cld  widow  s 
returns    and  found  ?370  iwre  tax 
due.      She   mailed   Ir   a    $200 
check   along  with   a   request   to 
2ay   the   balance    ir.   installnenta- 
In  response,    an  IPS  collector 
threatened   to   sel:-   her  salaTy 
If   she   did   not    go   lm::.edlatel7 
to  her   local    IRS   office   and 
arrange  to  pay.      Vhen  she  got 
there,    no   one   was   In  who   cou-d 
help.      A  week   later,   she   re- 
ceived  a  notice   that   her  netX 
pay   check   would   be   selzed- 
Angry   and   embarrassed   she  was 
forced   to   ask    for   a    loan   to 
pay    the    money.      Ask?d  why   she 
didn't    complain    to   the    IRS, 
she   said,    "Internal   revenue 
protects   its  own." 

Stpp  ProBctinf  Own 

■     IfB    time    for   the    IRS   to 
stop   protecting   its   own.      If 
taxpayers   do   not   believe   that 
the   agency   will  treat   theci 
fairly,    there    is    little    reason 
for   them  to  honor  the    liroltclt 
agreement    on   which   our   tax 
system   rests.      The   agreement    is 
that   people    respect    their  Rcv- 
ernment   enough   to  pay  the  taxes 
they   owe,    and   that   the    goverr- 
nent  which  merits  that   respect 
lelps   and  trusts   them  to  do  so. 


Some   taxpayers   oo  neve 
serious    grlevancei,    and   others 
think   they   do.       If   their  pro- 
testa    are    not    hearl,    :hey   will 
turn   against    the    system   and 
attract    others    to  "help  caust. 
They    should   not    have   any   rea- 
non   to   do   so.       If   the    IRO   can 
design   a   complaint    system  that 
really  works,    they  will  not  do 
no.  ■ 
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IRS  Needs   Monitoring  Agency 


by  Louise  Pro*.n 


The  dismaymy  story  of  White 
House  manipulation  of  the  In- 
ternal Revenue  Service  now 
nakes  imperative  an  ainual,  in- 
depth,  iTiJepondcr.t  review  of 
the  IRS  by  Congress. 

Year- long  rumors  and  press 
speculation  of  White  House  in- 
fluence were  i.onfirraed  in  sworn 
testimony  and  docunicnts  ,njJe 
public  July  17  by  the  llouse  Ju- 
diciary Committee  as  pjrt  of 
its  impeachment  investigation. 

IRS  Cocimiss  ioner  Itonal-i  Al- 
exander, who  took  office  after 
the  political  interference  oc- 
curred, has  consistent  1 v  denied 
that  IftS  responded  to  White 
House  pressures.   He  has  re- 
peatedly cited  an  IRS  in-tinuse 
investigation  and  a  report  by 
,  the  Congress'  Joint  Committee 
on  Internal  Revenue  Taxation  as 
proof  that  the  IRS  did  not  cave 
In  to  efforts  by  the  Presi- 
dent's advisors  to  use  the  tax 
agency  against  White  House  ene- 
nies  and  to  help  its  friends. 
CommnBoncn  Rauittd 

Yet  the  Judiciary  Committee 
report  indicates  that  ,  while 
former  Commissioners  Randolph 
Thrower  and  Johnnie  Walters 
generally  resisted  White  House 
efforts  to  strong-arm  the  agen- 
cy, the  President' s  aides  found 
ways  to  go  around  the  commis- 
sioners to  get  what  they 
wanted. 

The  House  Judiciary  Commit- 
tee report  shows  a  shabby  re- 
cord of  IRS  actions  which,  if 
not  actually  illegal,  are  cer- 
tainly improper .   Some  s pec i  fie 
incidents  are: 

•IRS  compiled  monthly  "sensi- 
tive case"  reports  for  the  Com- 
missioner detailing  tax  prob- 
lems of  prominent  people.   In- 
formation from  these  reports 
reached  Presidential  aides  in 
the  White  House. 

W«ll<ct'i  Renrn  Reteatrd 
•ClarK  Mollenhoff,  special 
counsel  to  the  President,  tes- 
tified that  IRS  Assistant  Com- 
missioner Donald  Bacon  gave  bin 
information  about  the  taxes  of 
Governor  George  Wallace  and  his 
brother,  Gerald.   Mollenhoff 
said  that  someone  "at  the  high- 
est White  House  level"  leaked 
the  information  to  columnist 
Jack  Anderson.   Unauthorized 
disclosure  of  such  income  tax 
information  is  a  criminal  act. 

Pressed  by  John  Ehrlichman 
to  invest  igate  the  taxes  of 
Lawrence  O'Brien,  Chairman  of 
the  Democratic  Nat  ional  Commit- 
tee ,  the  then  IRS  Commissioner 
Johnnie  Walters  instructed  IRS 
personnel  to  interview  O'Brien 
about  his  tax  returns.   Later , 
Ehrlichman  explained  to  the 
Senate  Watergate  Committee, 
"I  wanted  them  to  turn  up  some- 
thing and  send  him  to  jail  be- 
fore the  (1972)  election." 
EhrtichfTun  Uptet 

An  IRS  audit  of  O'Brien's 
taxes,  which  had  started  before 
Ehrlichman  put  pressure  on  the 
tax  agency,  showed  only  a  small 
deficiency,  and  IkS  clo'ed  the 
case.   Ehrlichman  bad;;ered  Wal- 
ters to  dig  deeper  into 
O'Brirn's  affair'^,  saying,  "I'm 
goddamn  tired  of  your  foot 
dragging  tactics,"  but  the  IRS 
Commissioner  refused, 

•The  IRS  Assistant  Commis- 
sioner for  Inspection,  Vernon 
Acree,  gav-?  White  Hoitse  assis- 
tant John  CaulficM  a  list  o£. 
tharirahle  cont  r  .t.vit  loii-j  from 
the  tax  returni  of  L;iv.renrc 
'■(Cldb'.Tg  .  a  wcjI  thy  hu-.  '  .ics^ir.an 
being  considerrU  for  a  )Oi   with 
the  Commi ttee  for  the  Re- elec- 
tion of  the  President,   The  ma- 
te rill  provided  to  CaulfieiJ 
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Graham  case  with  Acree  and  re- 
ported details  of  the  audit  in 
a  memo  to  John  Dean.   Lawrence 
Higby,  an  aide  to  H.  R.  llalde- 
man,  sent  the  memo  to  Haldeman 
with  a  transmittal  slip  bearing 
the  liand-wri  tten  note.  "Can  we 
do  anything  to  help,"  below 
which  is  Haldeman 's  hand-writ- 
ten  notation,  ".No,  it's  already 
covered . " 

• Caulf ie Id  said  Acree  told 
him  how  to  instigate  an  audit 
by  an  anonymous  letter  against 
Robert  Greene,  a  Newsday  re- 
portej  who  had  written  an  arti- 
cle about  President lal  friend 
Bebe  Rebozo.   Latei .  Acree  told 
him  that  such  a  letter  had  in 
fact  been  sent.   However,  the 
Joint  Committee  on  Internal 
Revenue  staff  investigated  the 
audit  and  did  not  believe  it 
was  engineered  by  the  White 
House . 

CmtiNd  Gttt  Informttion 
Vernon  Acree  headed  the  IRS 
office  which  investigates  ille- 
gal and  criminal  act ivi ties  by 
IRS  personnel-   He  told  a  W a_s_h - 
ingtor.  Post  reporter  thar  he 
did  not  think  nis  own  actions 
were  improper.   He  said  he 
first  began  supplying  tax  in- 
formation on  prospective  presi- 
dential appointees  to  Caulfield 
while  Caulfield  was  working  at 
the  White  House  in  1971.   Yet 
Acree  apparently  did  not  follow 
normal  IRS  procedures  for  mak- 
ing tax  checks  of  persons  being 
considered  for  executive  jobs. 

According  to  the  Internal 
Revenue  Manual  instruct  ions , 
the  IRS  does  not  give  the  White 
House  tax  returns.   In  fact,  it 
has  no  direct  contact  in  this 
procedure  with  the  White  House. 
Instead.  IRS  follows  a  system 
set  up  in  1961  by  rhe  late 
President  Kennedy  whuicby  White 
House  reqijcis  for  I  ax  "rerord 
checVs"  on  candidates  for  exec- 
utive ;ubs  are  sent  to  the  Fed- 
eral Bureau  of  Investigation. 
Ttic  TBI  in  turn  asks  the  IRS  to 
supply  it  with  the  tax  In  forma- 
tion (not  the  returns )  and  for- 
wards It  to  thv  White  lloii-c. 
The  data  is  limited  to  wr. ether 
or  not  th?  job  candidate  has 
filed  r-^furns,  has  a  tax  lia- 
biljty,  or  14  under  investiga- 
tion f'jr  tax  frdjd.   I^.^  dncs 
not ,  according  to  thi>  policv, 
give  the  FBI  jud  1 1  -jA.iminat  Ion 
report  ^ . 


There  is  no  evidence  that 
Caul  Field'  s  requests  wi^ni 
through  the  FBI ,  and ,  rertain - 
ly,  sensitive  ca^e  reports,  \n- 
formation  about  f^i'orge  and  Ger- 
ald Halljce,  the  Rev'!  Billy 
Graham  and  others  has  nothing 
to  do  with  presidential  ap- 
pointments . 

Am*  Act^d  lUtgillv 

Even  if  Acree  had  followed 
this  "tax  check"  policy  (and 
there  is  no  evidence  that  he 
did),  he  could  have  been  acting 
illegally.   In  1^"0,  Lawrence 
O'Brien  i;.'iarged  that  the  Xixon 
administration  w.is  turning  over 
confident  I al  federal  income  tax 
returns  to  Khit«  House  Special 
Counsel  Clark  Mol lenhof f  in  vi- 
olation of  federal  law  and 
Treasury  regulations  on  the 
conf indent! al it V  of  tax  returns 

he  based  his  statement  on  a 
legal  opinion  signed  by  two 
former  IRS  commits  i oners ,  Mor- 
timer Caplin  and  Sheldon  S. 
Cohen ,  and  a  former  IRS  Chief 
Counsel.  Mitchell  Rogovm.   The 
three  experts  said  that  re- 
quests to  the  IRS  Commissioner 
for  tax  returns  must  be  made  in 
writing  by  the  head  of  the 
agency  requesting  the  opportu- 
nity to  inspect  the  return ; 
that  the  request  must  specify 
the  taxpayer's  name  and  ad- 
dress, the  kind  of  tax  report- 
ed, the  taxable  period  covered, 
the  reason  why  inspection  is 
requested  and  the  name  and  of- 
ficial designation  of  the  per- 
son by  whom  inspection  is  to  be 
made. 

They  said  that  "under  this 
regulation  [Reg.  Sec.  501.0103 
{a)-l(f)].  the  President  would 
be  the  only  Executive  Branch 
official  with  the  authority  to 
request  the  Commissioner  to 
make  tax  returns  available  to 
employees  of  the  Executive  Of- 
fice of  the  President.   Such  a 
Presidential  request  would  pre- 
sumably have  to  comply  with  the 
various  requirements  of  the 
regulations  detailed  above." 

More  important  that  the  le- 
gality or  propriety  of  Mr. 
Acree'3  actions  is  the  question 
of  IRS  accountability  to  Con- 
gress and  the  American  people 
in  discharging  its  dut  ies  under 
the  law.   Clearly,  the  tax  sys- 
tem can  only  work  if  people  be- 
lieve that  it  is  treating  all 
taxpayers  fairly  and  evenhand- 
edlv.   The  evidence  shows  that 
in  some  instances  it  is  not. 
However,  there  are  no  real 
checks  on  the  agency. 

According  to  Commissioner 
Alexander,  the  IBS  conducted  an 
in-house  investigation  of  the 
charges  that  it  gave  in  to 
White  House  ma.Tipulat ion.   Yet. 
under  questioning  by  reporters, 
the  tax  agency  has  failed  to 
supply  corroborative  details 
about  when  the  investi gat  ion 
started,  when  it  ended,  who 
conducted  it  and  how. 

Ooubti  on  Inanngition 

The  Joint  Lo--:ni  t  tee  on  In- 
ternal F.evcnue  Taxation,  which 
Ok-ersee^  IRS  for  the  Cong'ess, 
1  "i sued  a  report  on  the  IR:j 
which  saii  it  could  not  detect 
political  pressure  m  the  cases 
It  examined.   However,  docu- 
ments and  test  i.-nony  released  by 
the  House  Judiciary  Committee 
raise  douhts  about  the  thor- 
oughneaj  of  the  Joint  Committee 
iiiV'-'sTigat ion.   The  Joint  Com- 
mittee has  never  before  con- 
ducted a  direct  investigation 
of  the  IRS.  anii  it  has  au'-Cpted 
withou*  comment  two  minor  stud- 
ies It  commi sv  ioneu  1 rom  the 
C'.neru:  Account  II.'-,  Office. 

The  Committer-  i  ■+  headed  hv 
two  powerful  politicians.  Rep. 
Wilbur  Mills  III  Ark.),  Chairman 


of  the  tax-writing  Wuys  and 
Means  Cnmmi  ttee,  and  Senator 
Ru>scl  1  Long  (I)  La  .  )  ,  Chai  rman 
of  the  Senate  Finance  Commit- 
tee. 

neither  Rep.  Mills  nor  Sen. 
Long  has  displayed  ^ny   eager- 
ness for  an  in- depth  invest iga- 
tion  of  the  IRS.   Both  have 
close  ties  with  the  Treasury 
Department,  which  makes  tax 
regulations,  and  the  IRS.  which 
interprets  the  tax  laws.   These 
regulations  and  inrcrpreiat ions 
can  save  millions  of  dollars 
for  the  congressmen' s  pol i  tical 
supporters,  and  Mills  and  Long 
do  not  favor  investigations 
which  might  strain  the  Treas- 
ury- IRS  contacts . 

The  failure  of  the  Joint 
Committee  to  exercise  close  and 
demanding  oversight  of  the  IRS 
means  that  the  tax  agency  is 
virtually  accountable  to  no 
one .   However .  it  does  report 
from  time  to  time  to  various 
Congressional  committees  about 
some  of  its  activities  ■-  such 
as  taxpayer  services  and  free- 
dom of  information.   It  annual- 
ly submits  to  questioning  by 
the  House  and  Senate  appropria- 
tions subcommittees .   And  for 
the  last  two  years,  Senator  Jo- 
seph Montoya  (D-N.M.),  Chairman 
of  the  Senate  Appropriations 
Sub commi  ttee,  has  held  special 
hearings  on  IRS  taxpayer  ser- 
vices and  compliance  practices, 
litnlin  I RS 
Valuable  as  all  these  forims 
are,  none  provides  the  kind  of 
continuing  accountability  which 
Congress  needs ,  and  some  legis- 
lators have  proposed  legisla- 
tion to  solve  the  problem.  Rep. 
Robert  Tieman  (D-R.I.)  offered 
a  bill  to  make  the  IRS  an  inde- 
pendent commission.  He  believes 
this  would  insulate  the  tax 
agency  from  political  influ- 
ence. Rep.  Sara  Gibbons  (D-Fla.) 
has  5S  co-signers  to  his  bill 
specitically  directing  the  Gen- 
eral Accounting  Office  to  make 
an  annu.il  investigation  of  IRS' 
administration  of  the  tax  laws. 
The  GAO,  however,  has  shown 
little  lest  or  ability  in  its 
IRS  probes,  and  independent 
agencies  are  not  necessarily 
free  from  political  influence. 

Certainly  the  IRS  should  not 
be  expected  to  investigate  it- 
self.  The  Commissioner  is  ap- 
pointed by  the  President  and 
must  be  loyal  to  him  or  resign. 
If  he  should  find  evidence  of 
past  wrongdoing  in  his  agency, 
he  would  most  surely  be  reluc- 
tant to  expose  his  professional 
colleagues  to  an  investigation. 
About  the  best  he  can  do  is  try 
to  ensure  that  no  wrongdoing 
takes  place  during  his  ad^ani- 
s tra t ion . 

What  Congress  and  the  Ameri- 
can people  really  need  is  the 
establishment  of  a  strong,  in- 
dependent agency  to  monitor  IRS 
and  report  annual ly  on  its  ad- 
min i  stration  of  the  tax  laws, 
The  agency,  staffed  with  spo- 
cialisrs  trained  to  evaluate 
fairness  as  well  as  effic  iern-y 
of  tix  law  administration, 
could  invest  I  gate  patterns  of 
citiien  con plaints,  rtudv  IRS 
operations,  and  ^ugx^-'sl  improv- 
ed a'imini  s  t  r  J  t  ive  practices. 
It  could  study  ways  to  simplify 
the  tax  law.   It  could  study 
alternative  way^  of  crilectir.g 
taxes.   Finally,  it  could  pro- 
vide a  buffer  between  I  RS  .md 
the  executive  branch  --  a  chcc> 
on  pol 1 tical  influence .   Not 
until  Congress  cstahl ishcs  such 
an  awency  can  the  Ancrican  peo- 
ple be  assured  of  the  fair  aid 
impj  rt  i  al  tax  trcatmiT. t  which 
I',  the  basis  of  an  enduring  tax 
system.  II 
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[From  Chicago  Tribune,  Tuesday,  April  15,  1975] 

A  watchdog  for  the  IRS 


Internal  Revenue  Commissioner  Donald 
C.  Alexander  seems  determined  to  make 
,  the  mS  not  only  a  law-enforcing  body 
but  a  law-obe>ing  one.  On  top  of  a  scries 
.  of  orders  restricting  intelligence-gather- 
ing activities  by  tax  men,  Mr.  Alexander 
last  week  came  up  with  the  most  contro- 
versdal  idea  j-et:  a  suggestion  that 
charges  of  abuses  and  corruption  within 
the  service  be  investigated '  by  an  out- 
side agency. 

He  proposed  giving  the  assignment  to 
the  investigative  staff  of  the  joint  con- 
gressional Committee  on  Intenial  Reve- 
nue, rather  than  setting  up  a  new  agen- 
cy for  the  purpose.  But  he  added  that 
the  staff  would  have  to  be  strength- 
ened, because  "it  looks  as  tho  investi- 
gating the  IRS  may  be  a  permanent  or 
semipermanent  part  of  their  job." 

This  suggestion  is  likely  to  heat  up 
the  IRS'  domestic  quarrels  well  past 
the  boiling  point.  Mr.  Alexander,  who 
-  took  office  in  1973,  has  been  drawing 
in-house  criticism  and  resentment  by 
pruning  IRS  powers.  He  has  ordered  a 
I  halt  to  some  long-established  practices 
— for  instance,  soliciting  and  paying  for 
confidential  information  on  citizens'  tax 
returns— and  has  let  some  investigative 
tasks  be  transferred  to  other  agencies. 
[The  retirement  of  John  Olszewski,  na- 
tional director  of  the  IRS  intelligence 
division,  appears  to  be  one  result  of 
this  policy  crunch.  1  A  move  to  open  up 
the  IRS'  own  books  to  outside  investi- 
gators Is  Ukely  to  be  taken  by  many 
tix  officials  as  an  outright  betrayal  by 
their  own  lx)ss. 

It  isn't.  In  our  view,  an  Independent 
scrutiny  like  this  is  the  best  way— pcr- 
hap3  the   only   way— to   reassure   the 


public  that  its  taxes  are  being  fairly 
collected.  And  reassurance  is  needed.  , 
Stories  of  harsh,  arbitrary,  or  plain 
wrong  decisions  by  IRS  collectors  are 
becoming  common  currency;  in  fact 
they've  been  the  subject  of  several  re- 
cent news  documentaries  on  network 
TV.  Faith  in  the  IRS  has  also  been 
shaken  by  the  disclosure  of  dirty  tricks 
like  "Operation  Leprechaun,"  a  surrep- 
titious checkup  by  federal  agencies  in 
1972  that  included  sp>'ing  on  the  sex  and 
drinking  habits  of  prominent  Miami 
residents. 

Mr.  Alexander  said  30  IRS  agents 
are  now  investigating  the  agency's  in- 
volvement in  the  spying,  which  is  wel- 
come news.  Still,  as  he  told  the  Public 
Citizen  Forum  in  Washington,"  "there  is 
a  real  problem  in  investigating  our- 
selves." Said  the  commissioner:  "We 
have  an  obligation  to  ensure  to  the  pub- 
lic that  the  IRS  is  not  corrupt." 

We  couldn't  agree  more.  The  point  is 
not  that  IRS  intelligence  activities 
should  he  stopped— that  would  be  a 
^•ide-open  in\itation  to  the  cheaters.  It 
is  that  this  agency,  like  any  other, 
needs  checks  and  balances,  and  the 
ones  now  provided  for  by  law  [such  as 
the  General  Accounting  Office  or  the 
Freedom  of  Information  Act]  have  not 
been  effective.  Without  some  outside, 
enforceable  limitations  on  its  activities, 
a  government  body  can  only  go  on  in» 
creasing  its  power— with  the  natural 
result  that  it  loses  public  trust,  and 
must  claim  still  more  power  to  com- 
pensate for  the  loss. 

Trading  trust  for  power  Is  a  particu- 
Icirly  bad  bargain  for  the  agency  that 
collects  our  taxes.  We  wel(?ome  Mr. 
Alexander 'sj>roposal. 
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/From  the  Washington  Star,  November  2,  1975/ 

Counsel  for  the  Taxpayer 

News  on  Tax  Reform 


By  E.  Edward  Stephens 

Special  10  Ihe  Washington  Slar 

"Dear  Counsel: 

"Current  developments 
in  Washington  often  dis- 
courage American  taxpay- 
ers. Can  you  give  us  any 
good  news''" 

I  CAN  INfDEED.  On  Oct. 
20,  the  House  of  Represen- 
tatives passed  a  bill,  H.R. 
8948,  that  promises  to  be  the 
best  federal  tax  reform  to 
come  out  of  the  94th  Con- 
gress, even  though  the  tax 
committees  on  Capitol  Hill 
aren't  involved  in  it. 

Since  1972,  I  have  urged 
Congress  to  make  it  clear 
that  the  General  Account- 
ing Office  has  full  power  to 
conduct  management-type 
audits  of  the  Internal  Reve- 
nue Service. 

H.R.  8948.  approved  by  a 
voice  vote  without  dissent, 
will  turn  the  trick  if  it  goes 
through  to  enactment. 
Chances  are  good,  since  the 
tax  committees  won't  get  a 
chance  to  kill  it. 

The  bill  is  now  in  the  Sen- 
ate Government  Operations 
Committee,  chaired  by 
Abraham  Ribicoff,  D- 
Conn.,  who  has  referred  it 
to  the  subcommittee  on  re- 
ports, accounting  and  man- 
agement, under  the  chair- 
manship of  Lee  Metcaif,  D- 
Mont. 

SUBCOMMITTEE  mem- 
bers already  were  well- 
acquainted  with  the  meas- 
ure, since  Metcaif  on  Sept. 
17  had  introduced  in  the 
Senate  an  identical  bill. 
S.2352.  Metcalf's  committee 
had  held  a  hearing  on  Oct.  2 
at  which  Comptroller 
General  Elmer  Staats,  who 
heads  GAO.  strongly  sup- 
ported the  bill,  as  expected. 

IRS,  with  80,000  employes 
and  tremendous  enforce- 
ment powers,  collected 
federal  taxes  to  the  tune  of 
$281  billion  in  fiscal  '75 
alone.  Yet,  such  is  its  politi- 
cal clout  that  this  vast 
aeencv   never   has   had    a 

GENERAL    BOOKBINDING    CO. 
QUALITY    CONTROL    MARK 


independent  organization. 
This  is  hard  to  believe 
since  the  General  Account- 
ing Office  was  set  up  in  1921 
for  the  very  purpose  of 
auditing  federal  agencies 
and  reporting  to  Congress 
on  the  efficiency  and  legal- 
ity of  their  operations. 

IRS  officials  have  arro- 
gantly refused  to  let  GAO 
auditors  examine  tax  re- 
turns and  other  records, 
contending  that  federal 
laws  prohibit  their  doing 
this.  The  argument  is 
preposterous. 

AFTER  AN  EXHAUS- 
TIVE study,  the  Congres- 
sional Research  Service 
concluded  that  GAO  has  full 
power  to  audit  IRS,  deriv- 
ing its  authority  from  the 
Budget  and  Accounting  Act 
of  1921  as  well  as  the  Ac- 
counting and  Auditing  Act 
of|950. 

ihis  is  also  the  opinion  of 
GAO  lawyers,  and  as  far  as 
I  can  determine,  it's  the 
opinion  of  everyone  who  has 
looked  into  the  matter  — 
everybody  outside  of  IRS 
and  its  parent,  the  Treasury 
Department. 

Unfortunately,    however, 
Congress  so  far  has  failed 
to    assert    its    oversight 
power. 
j      Our  representatives  and 
;  senators  have  sat  on  their 
;  hands  instead  of  rushing  to 
\  the  aid  of  their  watchdog, 
GAO.  They  have  left  IRS  to 
operate  as  it  pleased,  an- 
swering to  nobody  but  its 
own  officials.  No  one  has 
been  watching  to  see  that. 
taxpayers     get    a     square- 
deal 

Commenting    on    this. 
Rep.  Don  Clausen,  R-Calif., 
said  IRS  is  an  example  of 
"bureaucratic  autonomy" 
—   a    federal   agency   that 

recognizes  no  authority 
higher  than  its  own."  He 
said  we  must  be  sure  that, 
in  our  quest  for  confiden- 
tiality of  tax  returns,  we  do 
not  create  a  blanket  under 
which  all  sorts  of  "misman- 
agement, caprice  and  poor 
ludgment"     can    escape 
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H.R.  8948  (AND  S.2352) 
would  amend  the  Account- 
ing and  Auditing  Act  of  1950 
to  make  it  clear  that  GAO 
has  full  power  to  audit  IRS 
and  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  The 
bill  had  been  introduced  by 
Benjamin  Rosenthal,  D- 
N.\ .,  chairman  of  the 
House  Government  Opera- 
tions subcommittee  on 
Commerce,  Consumer  and 
Monetary  Affairs. 

Cosponsored  by  all  of  the 
subcommittee's  Demo-> 
crats,  the  measure  was 
strongly  backed  on  the  floor 
by  Rosenthal  and  Jack 
Brooks,  D-Tex.,  who  chairs 
the  full  43-member  Govern- 
ment Operations  Commit- 
tee. Both  panels  had  unani- 
mously recommended  ap- 
proval. 

Sen.  Metcaif  classifies 
the  bill  as  priority  legisla- 
tion. He's  optimistic  about 
Senate  passage  during  the 
94th  Congress.  One  reason: 
IRS  officials  appear  to  have 
dropped  their  fierce  opposi- 
tion. 

Rosenthal's  committee 
amended  the  provisions  of 
H.R.  8948  to  assure  IRS  that 
GAO  auditors  would  have  to 
strictly  respect  the  confi- 
dentiality of  information 
they  obtain  from  tax  re- 
turns. Testifying  before  the 
panel  on  Sept.  11,  Meade 
Whiiaker,  IRS  Chief  Coun- 
sel, said:  "I  believe  the 
amendment  .  .  .  will  solve 
all  of  our  problems." 

THERE  ARE  other  indi- 
cations that  IRS  officials 
have  caved  in,  seeing  their 
defeat  written  on  the  wall. 
Three  recently  retired 
directors  of  the  IRS  Intelli- 
gence Division,  testifying 
July  29  before  Ihne  Rosen- 
thal committee,  recom- 
mended that  GAO  be  per- 
mitted to  independently 
conduct  audits  and  reviews 
of  IRS  operations. 

And  Commissioner  of 
Internal  Revenue  Donald 
Alexander,  appearing  Oct. 
2  before  the  select  commit- 
tee headed  by  Sen.  Frank 
"hurch,  D-Idaho,  said  Con- 
gress should  exert  continu- 
al constructive  oversight  of 
JRS.  Amazing! 
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